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District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a final judgment of the District 
Court of the United States for the District of Columbia, 
entered December 4, 1944, dismissing appellants ’ complaint 
of intervention (App. p. 78). 

The amount in controversy exceeds $3,000 and the District 
Court had jurisdiction under Title 11, Section 306, District 
of Columbia Code (1940 Edition, p. 262). The jurisdiction 
of this Court is invoked under Title 17, Sec. 101, District of 
Columbia Code (1940 Edition, p. 421). 
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STATEMENT OF THE CASE. 

iThis is an appeal from a final judgment of the District 
Court dismissing appellants’ complaint of intervention, 
after a trial before the Court without a jury (App. p. 78). 
Stated with some brevity, the facts are as follows: 

The appellants are members of the law firm of Harring¬ 
ton, Huxley and Smith, of Youngstown, Ohio, which firm 
has, since 1902, represented the General Fireproofing Com¬ 
pany, of that city (App. pp. 15, 32). The General Fire¬ 
proofing Company incurred increased costs in fulfilling 
certain government contracts by reason of the enactment 
of the National Industrial Recovery Act (48 Stat. 195) (Tr. 
p. 77). On June 25,1938, t here was enacted an act (52 Stat. 
1197) permitting such government contractors to bring suit 
in the Court of Claims for the recovery of such increased 
costs (App. p. 16). 

Charles F. Smith, senior partner of the appellant firm, 
came to Washington in October, 1938, and had a discussion 
with appellee whether arrangements could be made for the 
latter to become associated with appellants in the institu¬ 
tion and prosecution of a suit on behalf of General Fire¬ 
proofing Company under the Act of June 25, 1938, above 
referred to. Appellee advised Smith that he was handling 
a large number of cases under that act and would be willing 
to handle the General Fireproofing case for a contingent 
fee of twenty-five (25%) per cent. Smith then stated that 
the claim was large, a great amount of preparatory work 
had already been done, and appellants would attend to all 
other work necessary in preparing the case. Smith advised 
Rhodes that in connection with the presentation of said 
claim to the Comptroller’s Office the Company had caused 
a complete audit of the Company’s records to be made by 
Ernst & Ernst, one of the large public accountant firms, 
covering all of the items that entered into the cost both of 
labor and material in support of its claim, at a cost of in 
excess of $10,000. Smith also advised that his firm had 
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made a thorough analysis of the accounting figures and 
presented to the Comptroller’s Office voluminous briefs in 
support of said claim, and that all of said information, 
research and accounting was available for use in the Court 
of Claims case. Appellee then suggested that the twenty- 
five (25%) per cent fee be divided equally between appel¬ 
lants and appellee, but Smith expressed his opinion that 
this fee was excessive. After some discussion, it was agreed 
that the fee should be twenty (20%) per cent, to be divided 
equally between appellants and appellee. Appellee re¬ 
quested that a written fee agreement be made in his name 
alone, since the rules of the Court of Claims permit only 
one attorney of record. In his testimony, appellee admitted 
the discussion with Smith, but denied that such discussion 
included any reference to a division of the fee (App. pp. 
16-19, 48). 

On October 31,1938, Smith sent to Rhodes a contract, ex- 
executed by the General Fireproofing Company, employing 
Rhodes in connection with the Court of Claims case, for a 
contingent fee of twenty (20%) per cent (App. pp. 21, 
89-92). 

Following the discussion in Washington, Smith prepared 
the petition of the General Fireproofing Company in the 
Court of Claims case, and on October 24, 1938, mailed this 
petition to appellee (App. p. 20). Appellee testified that 
he himself prepared the petition and sent it to Smith for 
execution (App. p. 63). A letter written by Smith’s firm to 
Rhodes (App. p. 86) enclosing the petition, and a letter 
written by Rhodes’ firm to Smith (App. p. 88) acknowledg¬ 
ing receipt of the petition and approving the form thereof, 
directly contradict appellee’s testimony. 

In February, 1939, the Court of Claims issued a special 
rule applicable to cases under the Act of June 25,1938, pro¬ 
viding that the plaintiff should prepare and file a detailed 
statement and audit of its claim. The appellant’s, in con¬ 
junction with the company’s auditors, prepared, and, on 
or about May 22, 1939, transmitted the statement and audit 
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of the General Fireproofing Company to appellee for filing. 
On April 3, 1940, pursuant to the rule, the Department of 
Justice auditors came to Youngstown for the purpose of 
making a counter-audit. They remained until July 19, and 
during this time appellants were in constant contact with 
the company auditors discussing questions which arose. Ap¬ 
pellee did not participate in any of these conferences. The 
government’s statement and counter-audit was not com¬ 
pleted, and made available to counsel until June, 1942 (App. 
pp. 33-35). 

In September, 1940, the president of the General Fire¬ 
proofing Company was informed that appellee had recently 
been on trial for a felony, and requested appellant Smith to 
make an investigation. Smith came to Washington, learned 
that appellee had been acquitted, and then conferred with 
appellee, and at the latter’s request with appellee’s son and 
law partner, Cooper B. Rhodes. The son, while expressing 
a belief that his father’s criminal trial would not prejudice 
the General Fireproofing case, suggested that his father’s 
firm withdraw from the case and that they be paid $2,500 for 
their services. Smith made various inquiries, came to the 
conclusion that appellee might have been persecuted, and 
suggested to the officials of General Fireproofing Company 
that appellee be retained in the case, and this suggestion was 
adopted (App. pp. 21-23). 

Upon receiving a copy of the government’s audit report 
in June, 1942, appellant Lynn sought to arrange a confer¬ 
ence with government counsel for the purpose of entering 
into a stipulation of facts. After some delay a conference 
was arranged, and on November 23, 1942, appellant Lynn, 
together with the company’s secretary-treasurer and audi¬ 
tor came to Washington, where they conferred with the 
attorney and auditor of the Department of Justice. At this 
conference, which lasted most of the day, a tentative settle¬ 
ment of the Court of Claims case was reached; said settle¬ 
ment providing for a judgment of $69,363.89. Subsequent¬ 
ly, this settlement was made final, and the Court of Claims 
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entered judgment accordingly, without trial (App. pp. 35-40, 
42,43). 

On the date of said conference of November 23, 1942, ap¬ 
pellee went to the Department of Justice with Lynn and the 
company representatives, but remained only a few min¬ 
utes and did not participate in the negotiations for settle¬ 
ment (App. pp. 36, 37, 42). He contends, however, that 
prior to that time, he himself had virtually concluded the 
identical settlement with the government attorney (App. pp. 
56, 57). 

Appellant Lynn and Mr. Monroe of Ernst & Ernst both 
denied this statement of appellee as to the agreement be¬ 
tween appellee and the Department of Justice, and stated 
that nothing was said by Mr. Rhodes to them as to any such 
proposed settlement; that in their negotiations with Govern¬ 
ment Counsel no such proposed settlement agreement was 
mentioned or considered; and that the settlement agreement 
so reached on that day was the result of their negotiations 
with Government Counsel without any participation in such 
negotiations by appellee (App. pp. 42, 43, 74, 75). 

Subsequent to the entry of final judgment in the Court of 
of Claims but prior to the appropriation by Congress of an 
amount in payment thereof, the appellee had certain cor¬ 
respondence with appellants from which it became apparent 
that he was repudiating his agreement for an equal division 
of the fee although he apparently recognized that appel¬ 
lants were entitled, as he termed it, to a ‘‘forwarding fee. ,, 
The appellants refused to consider any such matter and in¬ 
sisted upon the fulfillment of the agreement for an equal di¬ 
vision (App. pp. 24-26, 93-96, 98-102). 

On July 12, 1943, Congress appropriated the sum of 
$69,363.89 in payment of the judgment of the Court of 
Claims, but before payment therefor was made, Robert F. 
Klepinger, the original plaintiff in this proceeding and for¬ 
mer law partner of appellee, filed this suit against appellee, 
the latter’s son, the General Fireproofing Company, the Sec¬ 
retary of the Treasury, and the Treasurer of the United 
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States, to impress a lien upon said sum for certain moneys 
alleged to be due said Klepiriger by appellee (App. pp, 2, 3). 
Appellants then intervened to establish their claim to one- 
half of the total fee involved (App. pp. 7-11). 

General Fireproofing Company filed a counterclaim of 
interpleader, and obtained leave to pay into the registry of 
the District Court the sum of $13,S72.78, representing the 
entire 20% fee involved; and thereupon, the case was dis¬ 
missed as to all the defendants other than appellee (App. 
pp. 4-7; Tr. pp. 42, 43). Before the trial, Klepinger entered 
into an agreement of settlement with appellee, and the case 
proceeded to trial with appellants and appellee as the only 
remaining parties (App. pp. 14, 15). 


t STATEMENT OF POINTS. 

I. The Court below erred in deciding that the agreement 
between appellants and appellee for an equal division of the 
fee had no legal binding effect and was unenforceable. 

II. The findings of fact of the trial court are clearly er¬ 
roneous and should be set aside. 

(a) The finding that no reply was made by appellants to 
appellee’s letter of July 12, 1943, is contrary to the undis¬ 
puted testimony. 

(b) The court below drew an unwarranted inference 
from appellant Smith’s letter of May 19, 1943. 

(c) The court below erred in disregarding the uncontra¬ 
dicted testimony of witness Klepinger. 

(d) The testimony of appellee is entitled to little weight 
because it is inherently contradictory in many respects and 
was elicited in large part by leading questions. 

(e) The evidence viewed in its entirety clearly preponder¬ 
ates in appellants’ favor. 
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SUMMARY OF ARGUMENT. 

I. The court below held that the agreement between ap¬ 
pellants and appellee for an equal division of the fee, as set 
out in the testimony of appellant Smith, was of no legal 
binding effect, and was unenforceable. In this the court 
was clearlv in error. 

Smith had testified that the agreement for an equal di¬ 
vision of the fee had been reached at a conference between 
appellee and himself in October, 1938; that after prelimin¬ 
ary negotiations regarding the fee to be charged, it was 
agreed that, in view of the fact that appellants would at¬ 
tend to all the work necessary in preparing the case for 
presentation to the Court of Claims, thp fee should be 20% 
of the amount recovered, of which one-half should be paid 
to appellants. Klepinger, who was appellee’s law partner 
in 1938, testified that, on the day following Smith’s con¬ 
ference with appellee, the latter had related the conclusion 
of the agreement in substantially the same terms. 

This testimony established a binding, enforceable agree¬ 
ment for an equal division of the fee. Such an agreement 
was not void as being against public policy, nor was it un¬ 
enforceable under the Statute of Frauds. Nor did the fact 
that Smith, on cross-examination, referred to the agreement 
as a “gentlemen’s” agreement, or an agreement between gen¬ 
tlemen, constitute an admission that the contract was unen¬ 
forceable, since his testimony as to the entire transaction 
clearly shows all the elements of a valid, binding agreement. 

II. The findings of fact of the trial court are clearlv er- 
roneous, and should be set aside, because (1) they are in 
certain material respects contrary to the undisputed evi¬ 
dence, and (2) they are, both generally and in numerous 
particulars, contrary to the clear weight of the evidence. 

(a) The finding that no reply was made by appellants to 
appellee’s letter of July 12, 1943, is contrary to the undis¬ 
puted testimony. 

Appellee wrote appellant Lynn, “* * we will be glad to 
pay you the regular forwarding fee of one third.” In its 
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findings, the court below slated that there was nothing in 
any reply to this letter asserting a claim based upon an 
equal division of the fee. This was contrary to the undis¬ 
puted evidence. After the receipt of this letter, Smith in 
a telephone conversation with appellee advised the latter 
that appellants would insist upon the fulfillment of the 
agreement for an equal division. And five days after the 
date of said letter Smith wrote the president of General 
Fireproofing Company outlining his agreement for an equal 
division, sending a copy of this letter to appellee. 

(b) The court below drew an unwarranted inference from 
appellant Smith’s letter to appellee of May 19, 1943. 

In a letter dated May 15, 1943, appellee stated that in 
looking over his files he noticed a statement that appellants 
were to receive a forwarding fee, and suggested that Lynn 
ask Smith what the amount of appellants’ fee was, as the 
latter had discussed fees with “my son Cooper”. Smith 
replied to this letter suggesting that when the judgment was 
paid, he would come to Washington and sit down with ap¬ 
pellee and discuss the question of fees. 

The District Court, discussing appellee’s letter and 
Smith's reply, stated that the intervening plaintiffs made 
no protest “on this statement of Rhodes concerning the for¬ 
warding fee”, completely ignoring the undisputed testi¬ 
mony both of Smith and appellee that in September, 1940, 
upon learning of appellee’s indictment for a felony, Smith 
came to Washington and at appellee’s suggestion talked to 
the latter’s son, who suggested that appellee’s firm with¬ 
draw from the case upon the payment of $2,500 covering 
services to that date. Smith testified that in replying to 
appellee’s letter of May 15, he had in mind appellee’s son’s 
offer to retire from the case for $2,500 in 1940, the fact that 
little work had been done by appellee subsequent to that 
time, and the further fact that the Court of Claims case had 
been settled without trial, and that he believed that appellee 
would not insist upon the payment of the full 10% called for 
by the agreement. The trial court gave no consideration 
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to these undisputed facts in weighing the evidential value 
of the correspondence between the parties. 

(c) The court below erred in disregarding the uncontra¬ 
dicted testimony of witness Klepinger. 

Klepinger was a law partner of appellee from 1936 to 
1942. He testified that he was absent from the office when 
Smith discussed and agreed upon the fee with appellee in 
1938, but that on the following day upon his return to the 
office appellee advised him of Smith’s call, of the fee ar¬ 
rangement in the General Fireproofing Company case, and 
that such fee was to be divided equally between appellee’s 
office and. the appellant firm. Although denying that an 
agreement for an equal division of the fee had been entered 
into, appellee did not contradict Klepinger’s testimony as to 
the conversation on the day following Smith’s visit. The 
court ignored this uncontradicted testimony and did not so 
much as mention Klepinger either in its findings or 
opinion. 

(d) The testimony of appellee is entitled to little weight 
because it is inherently contradictory in many respects and 
was elicited in large part by leading questions. 

Appellee, on the witness stand, contradicted himself in 
many material respects. He had written Lynn that there 
was a statement in his file that appellants were to receive 
a forwarding fee, but in his testimony he denied that his 
files showed any such fact. He testified that he prepared 
the petition in the Court of Claims and had sent it to ap¬ 
pellants for execution. However, documentary evidence 
was introduced showing conclusively that appellants and 
not appellee prepared this petition. In other particulars, 
his testimony was contradictory in some respects and wholly 
incredible in others. Furthermore, on direct examination 
the greater part of appellee’s testimony was elicited by 
leading questions. For these reasons the court below, in 
determining the preponderance of the evidence, should have 
given little weight to the testimony of appellee, who was the 
only witness in his own behalf. 
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(e) The evidence viewed in its entirety clearly preponder¬ 
ates in appellants’ favor. 

The evidence as a whole shows that virtually all of the 
work in connection with the Court of Claims case was done 
by appellants; that appellee corresponded with appellants 
and not directly with the General Fireproofing Company; 
that at the most important stage of the Court of Claims 
case, namely the conference at the Department of Justice 
where the case was compromised, appellee did not see fit to 
attend. Thus, all the undisputed testimony tended to show 
that appellee was not acting alone but as associated on an 
equal basis with appellants. If no agreement for a division 
of the fee had been made, appellee would have more actively 
participated in the preparation, and would have at least been 
present at the negotiations for settlement instead of relying 
almost wholly upon appellants. 

Klepinger, appellee’s former law partner and the only 
completely disinterested witness, testified unequivocally 
that appellee had advised him that the fee w T as to be divided 
equally, and appellee did not deny having had this conver¬ 
sation with Klepinger. Thus, not only in particular in¬ 
stances were the findings of fact erroneous, but as a whole 
they were against the clear weight of the evidence. 

ARGUMENT. 

I. The Court Below Erred in Deciding That the Agreement 
Between Appellants and Appellee for an Equal Divi¬ 
sion of the Fee Had No Legal Binding Effect and Was 
Unenforceable. 

In its Findings of Fact and Conclusions of Law (App. 
pp. 78-S2), the District Court decided, first, that appellants 
failed to sustain the burden of proof in establishing their 
claim, and, second, that the agreement bet-ween appellants 
and appellee, as testified to by appellant Smith, was of no 
legal binding effect and was unenforceable. While the 
Findings and Conclusions seem to accord to the latter 
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proposition only secondary importance, it should be noted 
that the District Court’s oral opinion (App. pp. 75-77) 
apparently gave equal prominence to both grounds of 
decision. It may be appropriate to point out, in this con¬ 
nection, that the opinion was handed down November 27, 
1944, five days after the conclusion of the trial, while the 
Findings of Fact and Conclusions of Law were not entered 
until February 27,1945, more than three months after trial, 
and almost two months after this appeal was noticed. As 
was said by the Circuit Court of Appeals for the Second 
Circuit in Allen Bradley Co. v. Local Union No. 3, 145 F. 
(2d) 215, 219: 

“We have had occasion to point out recently that 
findings prepared after decision by winning counsel, 
even though accepted by the court, are not as helpful 
as the trier’s own original views; # # *” 

But regardless of the relative importance attached by 
the court below to this ground for decision, we respectfully 
submit that appellants’ testimony established a valid, bind¬ 
ing, enforceable agreement with appellee for a division of 
the fee, and that the trial court erred, as a matter of law, 
in holding otherwise. The essential parts of appellants’ 
testimony in this regard were as follows: 

Smith testified (App. pp. 17, 18): “* * * he (appellee) 
said, ‘I would be willing to handle this case of yours, as I 
stated in my letter, on a contingent basis.’ I said, ‘Well, 
what percentage?’ And he said, ‘Twenty-five per cent.* 
I called his attention then to the fact that I thought a per¬ 
centage of 25 per cent was entirely out of the way * * 

* * * Then he said to me, ‘ It does look a little large, but we 
will split that 25 per cent between us, 12*4 per cent to you 
and 12 Y> to me.’ I still said to him, ‘That percentage is 
entirely out of line. * * # ’ We discussed it for a little while, 
and he then stated that he was willing to reduce it to 20 
per cent, with one half of it to our firm and one half to him, 
on the ground of the amount of preparation that had 
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already been made and the statement that I had made to 
him that we were in position where we could handle and 
take care of any further preparation that was necessary in 
connection with this case. * * * So I told him that we ■would 
handle everything of that character that there was in 
connection with its preparation. It was on that basis that 
he stated that he was in a position where they would not 
be entitled to a fee of this kind due to this preparation, and 
that it was fair and reasonable to divide the fee.” 

Klepinger, who was appellee’s law partner at the time 
of Smith’s discussion with appellee, testified (App. pp. 
44-46) that on the day following Smith’s visit, appellee had 
advised him of what had transpired, namely, “That they 
had entered into a contingency fee agreement of 20 per 
cent between the General Fireproofing Company and 
Rhodes’ office. Rhodes also said they had agreed to divide 
the fee 50 per cent to the Rhodes office and 50 per cent 
to the General Fireproofing counsel, Judge Smith’s firm. 
• * * In this one, as Rhodes repeated to me, we would be 
a sort of liaison office for the Youngstown firm in this 
sense, that since that office had performed an enormous 
amount of work under the special act of June, 1934, • * * 
they would naturally be better prepared to take the testi¬ 
mony and would do so, if that were necessary, and if it 
came to the stage where a compromise or stipulation 
couldn’t be had, then the Rhodes office would prepare briefs 
and argue it orally in the Court of Claims.” 

We submit that the foregoing testimony clearly estab¬ 
lishes a valid agreement for the division of the fee, and, 
since the trial judge did not state the reason for his con¬ 
clusion that it did not, we must assume that his conclusion 
was based on a belief that such an agreement was unen¬ 
forceable (1) as being against public policy, (2) as violative 
of the statute of frauds, or (3) because it was later charac¬ 
terized by Smith as being a “gentlemen’s agreement.” But 
none of these is a valid objection to the validity of the 
agreement. 
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In Gugle v. Loeser, 143 Ohio State 362, 55 N. E. (2d) 580, 
the facts are as follows: 

Plaintiff, an attorney at law, was appointed by an Ohio 
court as co-counsel for the ancillary receiver of Conti¬ 
nental Shares, Inc., a Maryland corporation doing business 
in Ohio, at the instance of the defendant. The defendant, 
who was counsel for such receiver, entered into an agree¬ 
ment with the plaintiff whereby for services to be rendered 
by the plaintiff in assisting him, and in the interests of 
the receivership, defendant would compensate plaintiff in 
a sum equal to one half of the total amount defendant 
might be awarded as fees. Plaintiff performed valuable 
services and stood ready and willing to perform further 
services under such agreement. Defendant, by check of 
the ancillary receiver, paid plaintiff one half of the first 
award of fees but failed and refused to make any additional 
payments, although he obtained the total sum of $135j000. 
Plaintiff brought suit for the recovery of his one half of 
the fees. The Court, in its opinion, said: 

“ ‘The general rule is that competent persons shall 
have the utmost liberty of contracting and that their 
agreements voluntarily and fairly made shall be held 
valid and enforced in the courts # * *. The principle that 
contracts in contravention of public policy are not 
enforceable should be applied with caution and only 
in cases plainly within the reasons on which that doc¬ 
trine rests.’ Twin City Pipe Line Co. v. Harding Glass 
Co., 238 U. S., 353, 356, 75 L. Ed. ; 1112, 1116, 51 S. 
Ct. 476. 

“ ‘A contract is not void as against public policy 
unless it is injurious to the public or contravenes some 
established interest of society.’ Wood on Fee Con¬ 
tracts of Lawyers, 268, Section 88. 

“Ordinarily, ‘attorneys who jointly undertake to 
prosecute or to defend a lawsuit are entitled, in the 
absence of any agreement to the contrary, to share 
equally in the compensation, and it is immaterial which 
attorney furnishes the most labor and skill * * *. 
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“ ‘Where one of two attorneys jointly employed col¬ 
lects the entire fee, he is liable to the other * * 

7 Corpus Juris Secundum, 1038, ‘Attorney and Client,’ 
Section 174. Compare, 5 American Jurisprudence, 386, 
Section 207. 

‘‘Furthermore, an agreement between lawyers, repre¬ 
senting the same interests, to divide fees is not usually 
objectionable. 

“ ‘It is neither unethical nor illegal for an attorney 
to make an arrangement for dividing fees with an 
attorney whom he may retain as counsel in behalf of 
his clients. # * • 

“ ‘The terms of the contract determine the rights to 
i claim a division of the fees, and when the right was to 
accrue on the happening of a certain event, which hap¬ 
pened, counsel is entitled to his share unless he aban¬ 
doned the contract, or declined, refused, or failed with¬ 
out excuse to perform. The fact that one does more 
than his proportionate share of the work will not 
entitle him to more than the agreed proportion of the 
compensation, where the other is ready and willing to 
serve whenever called on. So it is immaterial whether 
the client knew of the contract between the attorneys 
i or not, or whether he had any connection with * * *. 

“ ‘Such an agreement to divide fees establishes a 
trust agreement between the attorneys respecting the 
fees collected, in which both are entitled to share, * * * 
and an attorney who repudiates his obligation to divide 
the fees may be subject to action and constrained to 
account. It is immaterial that the order fixing the fee 
allowed it as for services rendered solely by one attor¬ 
ney, where the other was not a party to the arrange¬ 
ment under which the fee was allowed or collected.’ 
7 Corpus Juris Secundum, 1039, 1040, ‘Attorney and 
Client,’ Section 174.” 

In In re Allen Street in City of New York, 148 Misc. 488, 
266 N. Y. S. 277, 286, the Court said: 

“• * * and it is no violation of law or the canons of 
ethics for an attorney—son-in-law or stranger—to a 
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party to an action to make an arrangement for dividing 
fees with an attorney whom he may retain as counsel 
in behalf of his clients.” 

In Barnes v. Alexander, 232 U. S. 117, certain parties 
employed Barnes’ law hrm on a basis of a contingent fee 
of 25 per cent. Barnes then agreed with Alexander that 
he would give the latter one-third of the contingent fee if 
Alexander would attend to certain work in connection with 
the case. After the case had been concluded and Barnes 
had received his fee, Alexander brought suit against him 
to enforce a lien on the fee for his one-third thereof. The 
Supreme Court decided that Alexander’s lien had at¬ 
tached, and permitted him to recover. 

In Jackson v. Genzberger, 5 F. Supp. 187, plaintiff, a 
California attorney, represented the executor of an estate 
in California. Part of the estate was located in Montana, 
and plaintiff arranged with defendant, a Montana lawyer, 
to secure the appointment of one Kenck as administrator 
there. The latter appointed defendant as his attorney, and 
plaintiff and defendant agreed that the fees received should 
be equally divided. 

Thereafter, plaintiff was discharged by the executor, and 
defendant, repudiating his agreement with plaintiff, se¬ 
cured and pocketed $8500 fees. Plaintiff then brought suit 
to enforce the agreement for a division. A verdict was 
directed for the plaintiff, and in an opinion written in 
connection with the denial of a motion for a new trial, the 
District Court for the district of Montana said: 

\ 

“Having business abroad, both law and morals sanc¬ 
tion counsel rather than go himself, to engage counsel 
there to attend it, the fees divided as they may agree. 
And he who accepts the benefit of the commission can 
not escape the burden of the obligation to fairly per¬ 
form. If he does not, if he repudiates his contract, 
dissolves the partnership, embezzles his associate’s 
share of the fees thereafter collected, not only may he 
be subject to action and constrained to account as 
here (though proceedings supplementary to execution 
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have so far resulted in a waterhaul), but he may suffer 
the penalty sometime imposed upon those unfit to be 
enrolled in the great office of trust and confidence 
which is that of an attorney and counsellor at law.” 
(Italics the court’s.) 

It is equally clear that the arrangement for a division 
of the fee is not rendered unenforceable by the Statute of 
Frauds. The only portion of our statute which could be 
thought to apply to the situation is that part of Title 12, 
Sec. 302, D. C. Code, 1940 Edition, which reads: 

“No action shall be brought • * # upon any agree¬ 
ment that is not to be performed within the space of 
one year from the making thereof, unless the agree¬ 
ment upon which such action shall be brought, or some 
memorandum or note thereof, shall be in writing # * 

But that this statute does not apply to an agreement of 
the kind here involved is apparent from the decision of 
this Court in Campbell v. Raidings, 52 App. D. C. 37, 
280 Fed. 1011, where, after referring to the code provision 
set out above, it was said (page 1012): 

“But, while plaintiff’s contract with the defendant 
was in parol, the option might have been exercised 
within a year, and the statute therefore does not apply. 
Warner v. Texas & Pae. Rd. Co., 164 U. S. 418, 17 Sup. 
Ct. 147, 41 L. Ed. 495.” 

A contract which may be completed within a year is not 
within the Statute although the parties are more than a 
year in performing it. Blakeney v. Goode, 30 Ohio Sta'te 
350; Randall v. Turner, 17 Ohio State 262. Where one party 
thereto fully performs on his part a parol contract which 
is unenforceable by reason of the Statute of Frauds and 
the other contracting party, to his unjust enrichment, re¬ 
ceives and refuses to pay over money which, under the 
unenforceable contract he agreed to pay to the party who 
has fully performed, quasi contract arises upon which the 
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performing party may maintain an action against the 
defaulting party for money had and received. Hummel v. 
Hummel, 133 Ohio State 520, 14 N. E. (2d) 923. 

If the court below based its decision that the agreement 
for a division of the fee was unenforceable because appel¬ 
lant Smith had characterized such contract as a “gentle¬ 
men’s agreement,” we submit that its conclusion was erro¬ 
neous. Smith testified as to the actual discussion between 
himself and appellee as set out on pages 11, 12, supra . The 
words “gentlemen’s agreement” were used twice when 
Smith was being cross-examined. At no other time were 
these words used. These two instances were as follows 
(App. p. 28): 

“Q. You never said anything about this agreement 
until May, 1943, when you replied and he wrote you 
on May 15, 1943 and mentioned a forwarding fee, and 
you * * * ‘We will come to Washington and talk it 
over.’ ” 

“A. It never had occurred to me to discuss the fees 
with him at any time, because when a couple of lawyers 
enter into a gentlemen’s agreement you don’t try to 
remind them of it every time you see them. I have had, 
during my practice of many years, a lot of gentlemen’s 
agreements, and I don,’t doubt that you have, and I 
have never had any question about them. This is the 
first time that anything of that kind ever occurred.” 

And again (App. p. 32): 

“Q. I think probably you based this assumption 
you now make, that there was no danger of repudia¬ 
tion, on the fact you both were lawyers, and it was a 
more or less a gentlemen’s agreement, is that right?” 

“A. I felt that Mr. Rhodes—that is true, and I felt 
also, from having met Mr. Rhodes, that he was a 
gentleman and I felt there would be no trouble of this 
agreement we had between us as to these fees.” 

The foregoing constitutes the entire testimony of Smith 
as to any “gentlemen’s agreement.” We submit that if the 
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court below used the term as meaning an unenforceable 
agreement, one lacking mutuality, or lacking a consideration 
to support it, the Court completely misapprehended the 
purport of Smith’s testimony. It must be apparent that 
the term ‘‘gentlemen’s agreement” was used by him as 
designating an oral, as distinguished from a written, agree¬ 
ment. We submit that a mere characterization of an oral 
agreement cannot be determinative of the validity or non- 
validity of such a contract; and that the District Court 
was in error in determining that the agreement between 
appellant Smith and appellee, as established by appellants’ 
testimony, had no legal binding effect and was unen¬ 
forceable. 

II. The Findings of Fact of the Trial Court Are Clearly 
Erroneous and Should Be Set Aside. 

Rule 52(a) of the Rules of Civil Procedure provides: 

“Findings of fact shall not be set aside unless 
clearly erroneous, and due regard shall be given to 
the opportunity of the trial court to judge of the 
credibility of the witnesses.” 

This court stated, in Consolidated Realty Cory. v. Dun¬ 
lop , 72 App. D. C. 273, 114 F. (2d) 16, 18: 

“As the case was finally tried and decided after the 
effective date of the new rules (Rule 86) we think it 
is in order to refer to Rule 52(a), in which we are told 
that findings of fact are not to be set aside unless 
clearly erroneous. That was always the rule in this 
court. Dear v. Guy, 64 App. D. C. 314, 78 F. (2d) 198. 
We have, therefore, carefully considered the testimony 
of all the witnesses.” 

The Circuit Court of Appeals for the Eighth Circuit 
enunciated the same rule in Aetna Life Ins. Co. v. Kepler , 
116 F. (2d) 1, 4, as follows: 

“Prior to the effective date of the Rules of Civil 
Procedure, the findings of fact of a trial court, in an 
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action at law tried without a jury, were as conclusive, 
upon review, as a verdict of a jury, and could not be 
set aside by the reviewing court if there was any sub¬ 
stantial evidence to support them. A different rule 
prevailed in equity cases. The findings of fact of the 
trial court in such cases were presumptively correct, 
and, unless clearly against the weight of the evidence 
or induced by an erroneous view of the law, would not 
be disturbed by a reviewing court. 

“The effect of Rule 52(a) was to establish a uni¬ 
form standard for testing the validity of findings of 
fact in any case tried without a jury. The standard 
adopted was that which had always prevailed in equity. 

“This Court, with respect to jury-waived cases, is 
no longer merely a court of error which considers only 
questions of law. It now acts as a court of review in 
all non-jury cases in accordance with the practice 
which formerly prevailed in equity appeals.” 

In reviewing the findings of a trial court an appellate 
tribunal, under the new rules, is not confronted merely 
with the question of whether there is any evidence to sup¬ 
port such findings but whether they were contrary to the 
clear weight of the evidence. In State Farm Mutual Auto¬ 
mobile Ins. Co. v. Bonacci, 111 F. (2d) 412, 415, the Circuit 
Court of Appeals for the Eighth Circuit said: 

‘“The rule plainly contemplates a review by the 
appellate court of the sufficiency of the evidence to 
sustain the findings. If this were not true, the pro¬ 
vision that requests for findings are not necessary ‘for 
the purpose of review’ would be meaningless. If the 
findings are clearly erroneous, the appellate court 
should set them aside, always giving due regard to 
the fact that the trial court had the opportunity of 
observing the witnesses # # 

• •••••••• 

“The rule with reference to review of findings of 
fact in equity cases has often been announced by this 
court. Johnson v. Umsted, 8 Cir., 64 F. 2d 316; Koenig 
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• v. Oswald, 8 Cir., 82 F. 2d 85; Lambert Lbr. Co. v. 
Jones Engineering & Constr. Co., 8 Cir., 47 F. 2d 74; 
Chicago, M., St. P. & P. R. Co. v. Flanders, 8 Cir., 

56 F. 2d 114; First National Bank v. Andresen, 8 Cir., 

57 F. 2d 17; United States v. Perry, 8 Cir., 55 F. 2d 819. 
In Koenig v. Oswald, supra, we reversed the findings 
of the lower court in a fraud case because they were 
deemed to be contrary to the weight of the evidence, 
even though they were sustained by the spoken word 
from the witness stand. While the findings of fact are 
presumptively correct, they are not conclusive on ap¬ 
peal, if against the clear weight of the evidence. In 
Keller v. Potomac Electric Co., 261 U. S. 428, 43 S. Ct. 
445, 449, 67 L. Ed. 731, the Supreme Court, in discuss¬ 
ing procedure in an equity case, said: ‘In that pro¬ 
cedure, an appeal brings up the whole record and the 
appellate court is authorized to review the evidence 
and make such order or decree as the court of first 
instance ought to have made, giving proper weight to 
the findings on disputed issues of fact which should be 
accorded to a tribunal which heard the witnesses/ ” 

We respectfully submit that in this case the findings 
were in some particulars contrary to the undisputed evi¬ 
dence, and that they were in general contrary to the clear 
weight of all the evidence. 

(a) The finding that no reply was made by appellants to 
appellee’s letter of July 12, 1943 is contrary to the 
undisputed testimony. 

In its findings (App. p. 80), the court below incorporated 
a portion of appellee’s letter to appellant Lynn, dated July 
12, 1943, as follows: 

“I think it might be well at this time to take up the 
question of fee. The lowest fee we have ever charged 
in this case was a contingent fee of 25 percent. This is 
the amount of fee which the Globe-Wernicke Company 
is paying to us on their claim. We wrote Mr. Bell under 
date of August 27, 1938 advising him that our fee 
would be 25 percent. Under date of October 24, 1938, 
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we received the enclosed letter from the General Fire¬ 
proofing Company in which they intimated that our 
fee was to be 20 percent and to be paid in full to us and 
that they, apparently expected to pay your fee in addi¬ 
tion. 

“I trust that this is the case, because, otherwise they 
would not be paying any sum whatever for the work 
which we did in securing the passage of the relief bill. 

“Of course, if they do not plan to pay vour firm 
separately for your work, we will be glad to pay you the 
regular forwarding fee of one third of the amount 
paid.” 

The court then stated, “There is nothing in any reply to 
this letter asserting a claim based upon an equal division of 
the fee” (App. p. 81). 

It cannot be controverted that this finding of the court 
was contrary to the undisputed testimony. Appellant Smith, 
on direct examination, was asked the question, “Judge 
Smith, calling your attention now to this letter of July 12, 
1943 * * * what, if anything, did you do after this letter 
came to your attention?” Smith answered (App. pp. 25, 
26), “It is my recollection that the next thing that tran¬ 
spired was that Mr Rhodes called me by ’phone and we 
had a ’phone conference in which I told him rather emphati¬ 
cally—in fact, we both talked quite emphatically over the 
’phone—at any rate, I made it very clear to him that he 
owed my firm one half of this fee and that I was not going to 
permit him to try to cheat us out of it, and that we were 
going to stand pat on it. That was the gist of the statement 
that was made over the ’phone.” Furthermore, on July 
17, 1943, five days after the letter above referred to was 
written, Smith addressed a letter to Brainard, the president 
of the General Fireproofing Company (App. pp. 98-102), 
wherein the entire history of the transaction with appellee 
was set forth, and a copy of this letter was sent to appellee. 
On cross-examination, Smith testified as follows (App. 
p. 30) : 
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“Q. I am going to show yon this letter, which is dated 
July 17,1943, written to Mr. George C. Brainard, presi¬ 
dent of the General Fireproofing Company, Youngs¬ 
town, Ohio, and signed by you, and I will ask you if 
vou ever wrote the original of that letter and whether 
you sent the copy to Mr. Rhodes? 

“A. I did, sir; I sent the copy to Mr. Rhodes.” 

* # # * 

“Q. You wrote the original, and this is a copy of it, 
and you sent this copy to Mr. Rhodes? 

“A. Yes, sir. Instead of writing it to him I sent him 
a copy of it. ’ ’ 

This testimony stood absolutely undisputed. Hence, the 
record shows with certainty that to the appellee’s letter of 
July 12,1943 there was both an oral and a written reply. In 
this particular, therefore, the finding of the court below 
was clearly erroneous. And this was no harmless error— 
indeed, it would appear that it was the major factor influ¬ 
encing the court’s decision, for, in his opinion, the trial 
judge stated (App. p. 77), ‘‘And the opinion of the court 
also is that documentary evidence, the evidence that doesn’t 
need any interpretation whatever, is overwhelmingly in 
favor of the defendant’s contention.” The court made mani¬ 
fest that the “documentary evidence” to which he referred 
included said letter of July 12, 1943. In view of the im¬ 
portance attached by the court to the supposed failure to 
to answer said letter, we submit that, but for the court’s 
overlooking both the oral and written reply, the decision 
might have been in favor of appellants. 

(b) The court below drew an unwarranted inference from 
appellant Smith’s letter of May 19, 1943. 

On May 15, 1943, appellee wrote Lynn in part as follows 
(App. p. 93): 

“In looking over the papers in this case, I notice a 
statement that your Arm was to receive a forwarding 
fee. I wish you would ask Judge Smith just what the 
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amount of your fee is. My records show the amount of 
the fee was discussed with my son, Cooper.” 

As stated on page 4, supra, Smith had had a conference 
with Cooper B. Rhodes, law’ partner and son of Fred B. 
Rhodes, in which the son suggested that a fee of $2,500 be 
paid to Rhodes’ firm for services up to that date and that 
they w’ould withdraw as counsel of record and have no fur¬ 
ther participation in the trial of the case. In view’ of the 
meager amount of services performed by his firm thereafter 
(principally in acting as messenger boy between appellants’ 
firm and Government Counsel in trying to procure a confer¬ 
ence with Government Counsel as stated bv Colonel Lvnn 
in his testimony (App. pp. 35-37; 73, 74 and 244 to 245), 
Smith had no idea there w’ould be a claim on the part of Mr. 
Rhodes for the full ten per cent of the fee. It was his thought 
that an adjustment of the fee for the services of Rhodes’ 
firm, based on reasonable compensation for the services 
performed after the conference with Cooper B. Rhodes, in 
addition to the said sum of $2,500, would be easily arrived 
at, and with that in mind he replied to appellee on May 19th, 
as follow's (App. p. 94): 

“You are correct in that I discussed the question of 
fees with your son Cooper some time ago. It occurs to 
me that probably the best way to handle this case is 
w’hen the money is available for the payment of this 
judgment that I come to Washington and we sit down 
together and discuss it. T feel sure it can be handled 
satisfactorily to both parties.” 

In its findings, the lower court, referring to those parts 
of appellee's letter of May 15, 1943 to appellant Lynn, and 
appellant Smith’s reply thereto of May 19, 1943 as set out 
above, stated (App. .p. 80), “The intervening plaintiffs 
made no protest in this statement of Rhodes concerning the 
forwarding fee, nor did they reiterate their position that 
they w’ere entitled to one-half the fee.” 

The court in this connection completely ignored the un¬ 
disputed testimony with respect to the discussion which 
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appellant Smith had with appellee in September, 1940. The 
evidence showed that at that time the president of the Gen¬ 
eral Fireproofing Company, having received information 
that appellee had been indicted for a felony, requested ap¬ 
pellant Smith to come to Washington and investigate the 
situation. Smith ascertained that appellee had been indicted 
two or three times for felonies, but that his last trial had 
resulted in an acquittal. He had a discussion with appellee 
and, at the latter’s request, discussed the matter with his 
son, Cooper Rhodes. The latter suggested that his father’s 
firm, withdraw as counsel upon the payment of $2,500, cov¬ 
ering their services up to that date. Smith made an investi¬ 
gation. came to the conclusion that perhaps appellee had 
been persecuted, and recommended to the General Fire¬ 
proofing Company that he be retained in the case. The testi¬ 
mony in this regard is not only uncontradicted, but was con¬ 
firmed by appellee. 

With reference to appellee’s letter of May 19, 1943 and 
Smith's reply thereto, the latter testified on direct examina¬ 
tion as follows (App. pp. 24, 25): 

“Q. At the time you wrote this letter you remem¬ 
bered the contract which had been entered into and the 
agreement which you had with Mr. Rhodes the first time 
you came to Washington and talked to him about this 
case? 

“A. Of course I did. I also had in mind at the time 
that I wrote it the talk I had had writh Cooper Rhodes 
and the fact that in connection with that wre had settled 
this case, and that there was no trial of it necessary or 
any work in connection with the trial, and my purpose 
in writing it in that way w’as so that those things could 
be taken into consideration. I had no idea that there 
w'ould be a claim on Mr. Rhodes’ part that he was en¬ 
titled to the full amount of the fee. 

“Q. By the full amount of the fee what do you have 
reference to? 

“A. Twenty percent, of winch 10 percent would be 
his and 10 percent mine. I had those matters all in mind 
at the time I wrote him.” 
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On cross-examination in discussing Smith’s reply of May 
15, 1943, he was asked, “Now why was it necessary for Mr. 
Rhodes to discuss the amount of the fee when you and he 
had fixed the fee?”, and he answered (App. p. 29): 

“I will tell you exactly why it was, and exactly what 
I had in mind. We had an arrangement that the fee 
was to be split equally. Subsequent to that time this 
question came up in regard to the indictment and trial 
of Mr. Rhodes for a felony. I went in and had a talk 
with him about it, and then he turned me over to his 
son and made the statement, so far as his son was con¬ 
cerned, that he was entirely familiar with it. * * * 

• * * 

“He fixed the fee as $2,500 that should be paid to 
them and they would quit the case and withdraw as 
attorney of record. There was very little work done 
after that fee of $2,500 was suggested by him—very 
little work. In addition to that, we compromised this 
case. * • • 

• • # 

“I had no idea that Mr. Rhodes, under the circum¬ 
stances, with the small amount of settlement that was 
made and with the very little work on his part that 
was done, would really feel that he was entitled to a 
fee of that size. What I had in mind in regard to it 
was that on account of the settlement and these other 
conditions I have mentioned, both of us would reduce 
our fees, and that the amount that he received would 
be much less than 10 percent; and the same thing with 
our firm.” 

The trial court apparently laid considerable stress on 
Smith’s letter of May 19,1943, completely ignoring not only 
the conversation which Smith had with appellee and the lat¬ 
ter’s son in September, 1940, but also Smith’s explanation 
of those discussions, as motivating the language of his letter 
to appellee of May 19,1943. We^ubmit that, under the cir¬ 
cumstances, from said letter of Mav 19 the court should 

\ * 

not have drawn the conclusion that the language thereof 
negatived a previous agreement between Smith and appel¬ 
lee for an equal division of the fee. 
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(c) The court below erred in disregarding the uncontra¬ 
dicted testimony of witness Klepinger. 

Robert F. Klepinger, a witness for appellants, was 
associated with appellee from 1936 until 1942 in the prac¬ 
tice of law under the firm name of Rhodes, Klepinger and 
Rhodes. He testified (App. pp. 44, 45) that on the day 
appellant Smith originally discussed the General Fire¬ 
proofing Company case with appellee in 1938, he was absent 
from the office by reason of illness; that on the next day, 
appellee apprised him of Smith’s visit, and that appellee 
stated that: 

“That they had entered into'a contingency fee agree¬ 
ment of 20 per cent between the General Fireproofing 
Company and Rhodes’ office. Rhodes also said they 
had agreed to divide the fee 50 per cent to the Rhodes 
office and 50 per cent to the General Fireproofing 
counsel, Judge Smith’s firm, the interveners here, and 

1 he said that there was considerable elation over the 
fact that it was a large case, almost a quarter of a 
million dollars.” 

This testimony of Mr. Klepinger was direct, forthright, 
and unambiguous. Furthermore, it was not directly con¬ 
tradicted by appellee. It is true, of course, that appellee 
denied that any agreement for a division of the fee had 
been made, but strangely enough at no place in his testi¬ 
mony did he deny that the conversation between Klepinger 
and himself took place. 

In Chesapeake & Ohio By. v. Martin, 283 U. S. 209, 216, 
the Supreme Court enunciated the rule that the uncontra¬ 
dicted testimony of a witness may not be ignored, saying: 

“We recognize the general rule, of course, as stated 
by both courts below, that the question of the credi¬ 
bility of witnesses is one for the jury alone; but this 
does not mean that the jury is at liberty, under the 
guise of passing upon the credibility of a witness, to 
disregard his testimony, when from no reasonable 
point of view is it open to doubt.” 
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This court, in Brown v. Petersen, 25 App. D. C. 359, 363, 
stated the same proposition as follows: 

“The law is that positive testimony uncontradicted, 
and not inherently improbable, is prima facie evidence 
of the fact which it seeks to establish, and the jury is 
not at liberty to disregard it.” 

Not only did the court below fail to take into considera¬ 
tion Klepinger’s uncontradicted testimony in its findings 
of fact, but in its opinion this testimony was not so much 
as referre*d to in the slightest particular. Where the ap¬ 
pellee had the opportunity to directly contradict the testi¬ 
mony of this witness but failed to do so, the trial court 
should not have ignored such testimony as it did merely 
because it was contradicted by implication in appellee’s 
testimony that no agreement for a division of the fee took 
place. 

(d) The testimony of appellee is entitled to little weight 
because it is inherently contradictory in many respects 
and was elicited in large part by leading questions. 

Appellee was the only witness in his own behalf. It is 
true that his secretary took the witness stand, but we 
believe that her testimony mav be ignored for reasons 
which, without encumbering this brief, will appear obvious 
to the court upon a brief examination of pages 297 to 299 
of the transcript. In passing it should be noted that no 
effort was made through her to show the extent of any 
legal services performed by appellees’ firm as reflected by 
her books of account. A complete statement of the daily 
time charges entered upon the books of appellants’ firm 
was, however, introduced into evidence as Intervenors’ 
Exhibit No. 16. 

It is true that appellee maintained throughout his entire 
testimony that no agreement for a division of the fee had 
ever been entered into, but with respect to collateral matters, 
his testimony was so much at variance with the actual 







facts as to necessitate the conclusion that he was at best 
an unreliable witness. We set out but a few examples. 

It will be recalled that appellee wrote appellant Lynn on 
May 15, 1943 (App. p. 93), “‘In looking over the papers 
in this case, I noticed a statement that your firm was to 
receive a forwarding fee.’’ On direct examination, how¬ 
ever, he testified (App. p. 51), “I looked at the books and 
I saw thev did not show anything due them.” On cross- 
examination appellee again asserted that there was nothing 
in his files indicating that the appellants were, to receive 
any division of the fee. In this regard see App. pp. 69 to 71. 

In his letter of July 12 to appellant Lynn, appellee 
stated (App. p. 96): 

“Under date of October 24, 1938, we received the 
enclosed letter from The General Fireproofing Com¬ 
pany in which they intimated that our fee was to be 
twenty per cent * * * and to be paid in full to us and 
that they apparently expected to pay your fee in addi¬ 
tion. I trust that this is the case because otherwise 
they would not be paying any sum whatever for the 
work which we did in securing the passage of the 
relief bill.” 

By this statement, appellee apparently was making the 
claim that he was entitled to some compensation for secur¬ 
ing the passage of the original jurisdictional act of June 
25, 193S. It is entirely clear from the evidence, however, 
that appellee did not represent the General Fireproofing 
Company until several months subsequent to the passage 
of the relief bill. 

It cannot be disputed that appellant Smith prepared the 
petition in the Court of Claims. This is evident from 
Intervener’s Exhibits 3 and 4 (App. pp. 86-89). Despite 
this, appellee testified on cross-examination (App. p. 63), 
* ‘ That is why I sent you the petition so you could let them 
execute the petition. I prepared it and sent it to you.” 

On direct examination appellee, in recounting a confer¬ 
ence between appellants Lynn and Smith and himself at 
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Youngstown in September, 1943, testified as follows (App. 
p. 53): 

t 

“Q. First, as Col. Lynn said, you did call him at 
the clerk’s office of the District Court, United States 
District Court? 

#••**•••• 

“A. I didn’t call him about this case, he asked me, 
if I ever came out to try a case he would like to hear 
me try a case. I called him and told him I was there, 
and he came over and listened to the whole case.” 

On cross-examination, however, the appellee was quite 
indefinite as to his reason for calling Col. Lynn. See App. 
pp. 71, 72. 

At another place in his testimony appellee was being 
examined by appellant Smith, and the following occurred 
(App. p. 63): 

“Q. Which time are you talking about? 

“A. You only came to my office one time. 

• •••••••• 

“Q. I was only in your office once? 

“A. One time. 

• ••••*••• 

“The Court: You say he was only in your office once? 

“The Witness: Only one time up to the time he 
came back later to tell me he had heard I wasn’t a fit 
person. That is the only time. He came back. * * *” 

* The testimony of appellant Lynn and Mr. Monroe, of 
Ernst and Ernst, the General Fireproofing Company’s 
auditors, was that the conference in the Department of 
Justice on November 23, 1942 lasted from shortly after 9 
o’clock in the morning until after 3 o’clock in the afternoon, 
except for the lunch hour; that appellee had accompanied 
these gentlemen to the Department, had stayed but a few 
minutes, and did not participate in the discussion of settle¬ 
ment. Apparently to excuse his absence, appellee testified 
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(App. pp. 55-57) that before this conference had been 
arranged, he had virtually concluded the settlement of 
$69,000. He further testified that he had asked these gentle¬ 
men merely to ratify the settlemnt that he had arranged. 
He testified (Tr. pp. 244, 245): 

“Q. There came a time when the General Fire¬ 
proofing Company sent its men down here, I think 
Col. Lynn came down? 

“A. I asked them to come. 

“Q. Mr. Monroe? 

J“A. I wanted them to ratify what I had done. # * • 
I wanted them to ratify what I had done, the agree¬ 
ment I had reached, and recommended.” 

Appellant Lynn, testifying in rebuttal (App. pp. 73, 74), 
stated that he himself had arranged the conference in the 
Department of Justice, and the letter from the Assistant 
Attorney General in that regard was introduced in evi- 
dence (See Intervener’s Exhibit 17, App. p. 97). Appellee 
introduced his tile of correspondence regarding the General 
Fireproofing Company case as Defendant’s Exhibit 3. No¬ 
where in this file is there any indication that appellee 
advised either the General Fireproofing Company or appel¬ 
lants of any proposed settlement of the Court of Claims 
case. It seems obvious that if any settlement had been 
arranged by appellee, either appellants or the General Fire¬ 
proofing Company would have been notified by him. 

The testimony of appellee was elicited in large part by 
leading questions. See, for example, App. pp. 49, 50, 55-58. 
As was stated by the Circuit Court of Appeals for the 
Tenth Circuit in Huffman v. Buckingham Transp. Co., 
98 F. (2d) 916, 921: 

“The probative value of evidence of a witness is 
lessened where obtained by leading questions which 
were so propounded that the witness practically merely 
assents or dissents.” 
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We believe that in reaching a determination as to whether 
the evidence greatly preponderates in appellants’ favor, 
th court should, in view of the foregoing, give little weight 
to the testimony of appellee who, as heretofore stated, was 
the onlv witness in his own behalf. 

(e) The evidence viewed in its entirety clearly 
preponderates in appellants’ favor. 

It is, of course, true that the preponderance of the evi¬ 
dence is not to be determined by the number of witnesses on 
each side. So that, while appellants produced four witnesses 
and stipulated the testimony of a fifth, that fact alone would 
not entitle them to a finding in their favor. 

However, on one or more points, appellee’s testimony was 
at variance with that of each one of appellants’ witnesses. 
We believe that an examination of the testimony by the 
Court will demonstrate that the testimony of each of the 
appellants’ witnesses was direct, forthright, and unequiv¬ 
ocal. Because of this fact, the District Court, in making a 
finding in appellee’s favor, must have concluded that not 
only one but all of appellants’ witnesses were untruthful. 
We say that the Court must have reached this conclusion 
because if it had not, then the testimony of appellee must 
have been false in one or more particulars, and if so, the 
Court would have been justified in giving no weight what¬ 
ever to his testimony. 

In addition, appellee was an interested party and as such 
his testimony should have been received with the caution 
with which the testimony of an interested witness is always 
received. It is obvious, of course, that the same rule might 
be applied to the testimony of the appellants themselves. 
But whereas the testimony of appellee was not substanti¬ 
ated by other witnesses, that of appellants was clearly sub¬ 
stantiated by the testimony of Mr. Klepinger, a person hav¬ 
ing no interest in the controversy. Yet the trial court did not 
accord Klepinger’s testimony the dignity of even a passing 
mention, either in the opinion or in the findings of fact. The 






evidence of the only disinterested witness called by either 
party, whose testimony, furthermore, was not directly con¬ 
tradicted, should in itself be sufficient to afford a clear pre¬ 
ponderance of the evidence. 

The history of the General Fireproofing Company case 
in the Court of Claims, as borne out by the record herein, 
shows that the following steps were taken: (1) the filing 
of the petition; (2) the preparation and filing of the state¬ 
ment of the case and audit on behalf of the General Fire¬ 
proofing Company; (3) the making of a counter-audit by 
the Department of Justice; (4) the negotiation of a settle¬ 
ment with the Department of Justice; and (5) the entry of 
a stipulated judgment by th.e court pursuant to such settle¬ 
ment agreement. With respect to each one of these steps 
except the last, the testimony is that the majority of the work 
done on behalf of the plaintiff was done by the appellants. 
First, the petition was prepared by appellant Smith; sec¬ 
ond, the statement of the case and audit on behalf of the 
General Fireproofing Company were prepared, except for 
the bookkeeping figures, by appellant Lynn; third, during 
the time that the government auditors were in Youngstown 
making the counter-audit, appellant Lynn was in constant 
touch with the company officials and auditors discussing 
questions which arose; fourth, the conference in the De¬ 
partment of Justice at which the settlement was arranged 
was attended by appellant Lynn, the representative of Ernst 
and Ernst, and an official of the company. The appellee did 
not participate in that conference. Hence, the important 
part of all of the work done in connection with the case was 
done by appellants. 

It will be noted from the exhibits in the case, particularly 
appellee’s file of correspondence in evidence as Defendant’s 
Exhibit No. 3, that appellee dealt entirely with appellants 
and not with the General Fireproofing Company itself. This 
clearly demonstrates that appellee could not have con¬ 
sidered himself as being employed by the General Fire- 
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proofing Company as the sole attorney in the case, but that 
he was working at all times in association with the appellant 
law T firm. Yet now the appellee, after having accepted the 
benefits of appellants’ labors, demands the entire com¬ 
pensation for himself. 

Appellee claims that his contract was direct with the 
General Fireproofing Company and that his firm had been 
employed by the Company as sole counsel in this case. In 
some instances he claims that this arrangement was made 
against the advice of appellant Smith. If this statement is 
true, why would Rhodes have written the letters of May 
15, 1943 and July 12, 1943 to appellant Lynn in regard to 
a forwarding fee? Can there be any question, if his testi¬ 
mony is true and he was acting as sole counsel in this case, 
but w’hat he would be entitled to the full 20 per cent fee and 
there would have been no occasion for him to have con¬ 
sidered or suggested that the appellants were entitled 
to a forwarding fee? If the appellant had not arranged 
with Rhodes’ firm to be associated with them in this case, 
appellants would not be entitled to any fee on the basis of 
a forwarding fee or otherwise. Appellee admits the con¬ 
versation with appellant Smith as to the amount of the fee, 
but denies there was any arrangement for splitting the fee. 
If his firm was not associated with appellants in the prep¬ 
aration and settlement of this case, why was all of his 
correspondence in connection therewith addressed to ap¬ 
pellants’ firm? We submit that if Rhodes’ statement that 
his employment was direct with the General Fireproofing 
Company is true, his correspondence would have been ad¬ 
dressed to the company instead of to appellants. At no 
place in this record is there any testimony that he ad¬ 
dressed any correspondence direct to the company except 
before he was employed, when he was soliciting employ¬ 
ment, and after the controversy arose for the division 
of fees. 

Viewed as a whole, not only the direct evidence both 
oral and documentary, but the implications therefrom dem- 
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onstrate, we submit, that such evidence clearly prepon¬ 
derated in favor of appellants and could lead any reasonable 
man only to the conclusion that appellants sustained the 
burden of proving the existence of an agreement for an 
equal division of the fee. 

CONCLUSION. 

The court below decided the instant case on two grounds, 
one legal and the other factual. On the point of law in¬ 
volved, the court below was clearly in error. And the 
findings of fact are so clearly erroneous, both from the 
standpoint of being at variance with the undisputed testi¬ 
mony, and in general so contrary to the great weight of 
the evidence, that they should be set aside. Appellants pray 
that this court reverse the judgment dismissing appellants' 
complaint of intervention. 

Respectfully submitted, 

Raymond C. Cushwa, 
Attorney for Appellants. 
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I. PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

1 Filed J uly 19, 1943 

In the District Court of the United States for the 
District of Columbia 

Civil Action Xo. 20502 

Robert F. Klepinger, Plaintiff, 

v. 

Fred B. Rhodes, Cooper B. Rhodes, The General Fire¬ 
proofing Company, Henry Morgenthau, Jr., William 
A. Julian, Defendants. 

Complaint. 

Relief Sought; Injunction; Receiver; and Establish¬ 
ment and Enforcement of an Equitable Lien Upon a 
Particular Fund. 

1. The jurisdiction of the Court is existent in virtue of the 
District of Columbia Code <1940 edition) 11-306. 

, The Particular Fund in Suit 

2. This action concerns a linally ascertained and deter¬ 
mined liability of the United States to the defendant The 
General Fireproofing Company, an Ohio Corporation, hav¬ 
ing its principal office and place of business in the City of 
Youngstown, State of Ohio, and doing business in the Dis¬ 
trict of Columbia, in the amount of Sixty Nine Thousand, 

Three Hundred and Sixty Three and 89/100 Dollars 

2 ($69,363.89), for the satisfaction, discharge, settle¬ 
ment and payment of which the Congress, by an act 

thereof approved by the President on the twelfth day of 
July, 1943, Public Xo. 140, has appropriated said amount 
specifically and provided for its payment to the defendant 
The General Fireproofing Company by the defendants 
Henry Morgenthau, Jr. and William A. Julian in the per- 
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formance by them of duties wholly ministerial in character. 
The said amount is that of a judgment of the Court of 
Claims of the United States which was entered in that Court 
on the 7th day of June 1943 in the cause therein entitled 
The General Fireproofing Company, a corporation, v. The 
United States of America, No. 44,242, docket of said Court, 
a cause over which that Court exercised jurisdiction in 
virtue of the Act of Congress approved June 25, 1938, 52 
Stat. 1197, entitled “An Act to confer jurisdiction on the 
Court of Claims to hear, determine, and enter judgment 
upon the claims of Government contractors whose costs of 
performance were increased as a result of enactment of the 
National Industrial Recovery Act, June 16, 1933”. 

The Proportion of the Particular Fund to Which the Inter¬ 
est of the Plaintiff is Limited and Plaintiff's Proposed 
Consent to Dismissal of His Complaint as to the Defen¬ 
dant The General Fireproofing Company. 

3. That, however, the entire interest of the plaintiff in or 
with respect to the aforesaid particular fund, to wit, 
$69,363.89 pertains exclusively to twenty per centum (20%) 
thereof, or, to wit, Thirteen Thousand Eight Hundred and 
Seventy Two and 78/100 Dollars ($13,872.78), which per 
centum is the amount which the defendant, The General 
Fireproofing Company, agreed to pay out of the proceeds 
of any judgment in its favor that would be entered in the 
Court of Claims in the aforesaid action by it therein to an 
association of lawyers under the name or style, to wit, 
Rhodes, Klepinger and Rhodes, for services in the represen¬ 
tation of said company by said association in such action; 
and the plaintiff believes, and on his belief he alleges, that 
the said company is grilling and desirous to pay out of the 
proceeds of the aforesaid judgment for $69,363.89 to whom¬ 
soever is duly representative of the aforesaid association 
of lawyers, twenty per centum (20%) of that amount. 
• •••••*••• 
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19 r Filed Aug. 20,1943. 

Answer of Defendant, the General Fireproofing Company, 
and Counter Claim for Interpleader. 

22 Counter-Claim for Interpleader. 

For its counter-claim, the defendant, the General Fire¬ 
proofing Company, alleges as follows: 

1. That the defendant, the General Fireproofing Com¬ 
pany, is a corporation organized under the laws of the State 
of Ohio, and has its principal office and place of business 
at Youngstown, Ohio. 

2. That the defendant, the General Fireproofing Com¬ 
pany, was the plaintiff in a certain cause in the Court of 
Claims of the United States, entitled The General Fire¬ 
proofing Company, a corporation, v. The United States, No. 
44,242 on the docket of said court. 

3. That in said cause the Court of Claims gave Judgment 
against the United States in favor of the plaintiff therein, 
namely, this defendant, the General Fireproofing Company, 
in the amount of $69,363.39; that by Act of Congress ap¬ 
proved July 12, 1943, appropriation was made for the pay¬ 
ment of said judgment to this defendant, but as yet said 

judgment has not, nor has any part thereof, been paid. 

23 4. That this defendant, the General Fireproofing 
Company, employed the law firm, or association, of 

Rhodes, Klepinger and Rhodes, to represent it before the 
Court of Claims of the United States in the aforesaid case 
in said court; that this defendant agreed to pay to said law 
firm, or association, of Rhodes, Klepinger and Rhodes, for 
legal services in connection with the prosecution of said 
case, an amount equal to twenty per centum of such amount 
as this defendant might recover from the United States 
therein; that at the request of this defendant the law firm 
of Harrington, Huxley and Smith participated in the prose¬ 
cution of said case; that said law firm of Harrington, Hux¬ 
ley and Smith is a partnership composed of Charles F. 
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Smith, Donald J. Lynn, T. Lamar Jackson, Norman A. Em¬ 
ery and David E. Jones, as partners, whose office is at Ma¬ 
honing Bank Building, Youngstown, Ohio. 

5. That this defendant was advised that, of the fee which 
might be due from it in said case, as aforesaid, the firm or 
association of Rhodes, Klepinger and Rhodes and the firm 
of Harrington, Huxley and Smith, would each be entitled 
to receive one-half thereof. 

6. That this defendant is now advised that the plaintiff 
herein, Robert F. Klepinger, has terminated his association 
with the said association or firm of Rhodes, Klepinger and 
Rhodes, and that the defendant, Cooper B. Rhodes, is now in 
the armed services of the United States. 

7. That the Defendant, Fred B. Rhodes, is now claiming 
of this defendant the amount of $13,872.78, as compensation 
for legal services performed in connection with the suit in 
the Court of Claims as aforesaid; that said defendant, Fred 
B. Rhodes, claims of this defendant that he, the said Fred B. 

Rhodes, is solely entitled thereto. 

24 8. That, as shown by their motion for leave to in¬ 

tervene herein, the said firm of Harrington, Huxley 
and Smith is claiming that it is entitled to receive from said 
amount of $13,872.78, as aforesaid, one-half thereof, or 
$6,936.39; which claim, this defendant is advised, the de¬ 
fendant Fred B. Rhodes denies. 

9. That, as shown by the complaint herein, the plaintiff, 
Robert F. Klepinger, is now claiming that he is entitled to 
receive from said amount of $13,872.78, as aforesaid, the 
amount of $2,000, which said claim, this defendant is ad¬ 
vised, the defendant Fred B. Rhodes denies. 

10. That this defendant, the General Fireproofing Com¬ 
pany, is ignorant of the respective rights of said plaintiff 
Robert F. Klepinger, said defendant Fred B. Rhodes, and 
said firm of Harrington, Huxley and Smith, and cannot de¬ 
termine, without hazard to itself to which of said parties the 
sum of $13,872.78, as aforesaid, or certain portions thereof, 
of right belong; that it is in doubt as to which of said parties 









6 


is right in their respective claims, and has no means of sat¬ 
isfactorily ascertaining what are the facts of. the several 
transactions which are relied upon by said parties as the 
foundation of their respeclive claims; and this defendant 
cannot pay over said sum of $13,872.78, as aforesaid, or 
any part thereof, to any of said parties, without taking upon 
itself the responsibility of determining doubtful questions 
of law and of fact. 

11. That this defendant, the General Fireproofing Com¬ 
pany, is ready and willing to pay said amount of $13,872.78 
into this Court, to abide the judgment of the Court. 

^THEREFORE, this defendant prays: 

(1) That the Court order Charles F. Smith, Donald J. 
Lynn, T. Lamar Jackson, Norman A. Emery and David E. 

Jones, engaged in the practice of law under the firm 
25 name of Harrington, Huxley and Smith to be made 
parties to this cause: 

(2) That the Court order the plaintiff, Robert F. Klep- 
inger, the defendant Fred B. Rhodes, and the said Charles 
F. Smith, Donald J. Lynn, T. Lamar Jackson, Norman A. 
Emery, and David E. Jones, to interplead their respective 
claims; 

(3) That it, the defendant, the General Fireproofing 
Company, may have leave to pay into this Honorable Court 
the sum of $13,872.78, which it offers to do, for the benefit of 
such of the parties as shall be found to be entitled thereto; 

(4) That upon such payment into this Court, as afore¬ 
said, this defendant, the General Fireproofing Company, 
be discharged of and from all claim by the plaintiff Robert 
F. Klepinger, the defendant Fred B. Rhodes, or by Charles 
F. Smith, Donald J. Lynn, T. Lamar Jackson, Norman A. 
Emery and David E. Jones, or any of them to the said sum 
of money or any part thereof; that it may have judgment ac¬ 
cordingly, and may be hence dismissed; and that the plain¬ 
tiff Robert F. Klepinger, the defendant Fred B. Rhodes, 
and Charles F. Smith, Donald J. Lynn, T. Lamar Jackson, 
Norman A. Emery and Dnvid E. Jones, be perpetually re- 
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strained by injunction, from taking any proceedings against 
this defendant, the General Fireproofing Company, in rela¬ 
tion to any claim for fees, or any other matters whatsoever, 
arising out of, or in connection with the suit or claim of this 
defendant against the United States, for which it obtained 
judgment in the Court of Claims of the United States in 
Docket No. 44,242, in that Court; 

(5) That upon payment into this Court, as aforesaid, 
this cause may be dismissed as to the defendants Henry 
Morgenthau, Jr., and William A. Julian; and that plaintiff, 
Robert F. Klepinger, the defendant Fred B. Rhodes, and 

Charles F. Smith, Donald J. Lynn, T. Lamar Jack- 

26 son, Norman A. Emery, and David E. Jones be per¬ 
petually restrained, by injunction, from taking any 

proceeding seeking to restrain the defendants, Henry Mor¬ 
genthau, Jr., and William A. Julian, or either of them, from 
delivering to this defendant, the General Fireproofing Com¬ 
pany, any check", draft, or warrant in payment of said judg¬ 
ment of $69,363.89, against the United States. 

(6) That this defendant, the General Fireproofing Com¬ 
pany, may have such other and further relief herein as to 
the Court may seem just and equitable. 

DAVIES, RICHBERG, BEEBE, 
BUSICK & RICHARDSON 

RAYMOND C. CUSHWA 
Raymond C. Cushwa 
815 Fifteenth Street, N.W. 
Washington 5, D. C. 

Attorneys for defendant, the 
General Fireproofing Company 

• ••••••#•• 

27 Filed Aug. 23,1943. 

Order Granting Leave to Intervene. 

This cause coming on to be heard on the 23rd day of 
August 1943, on the motion of Charles F. Smith, Donald 
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J. Lynn, T. Lamar Jackson, Norman A. Emery and David 
E. Jones, for leave to intervene in the above-entitled cause 
and to be made parties plaintiff thereto, and the motion 
having been duly considered, and it appeared to the Court 
that Charles F. Smith, Donald J. Lynn, T. Lamar Jackson, 
Norman A. Emery and David E. Jones, have an interest 
in the above-entitled cause sufficient to warrant them to 
become parties plaintiff thereto; it is this 23d day of August 
1943, 

Ordered, adjudged and decreed that Charles F. Smith, 
Donald J. Lynn, T. Lamar Jackson, Norman A. Emery and 
David E. Jones, be and they hereby are granted leave to 
intervene in this cause as parties plaintiff; it is further 
ordered that said intervenors be and they hereby are given 
leave to file herein their complaint of intervention, of which 
a copy is attached to their motion for leave to intervene; 
and. it appearing that a copy of said complaint of interven¬ 
tion having been served on all the parties hereto, or their 
counsel, it is further ordered that the plaintiff Robert F. 
Klopinger and each of the defendants, be required to answer 
said complaint of intervention on or before the 23d 

28 day of August 1943. 

MATTHEW F. McGUIRE, 
Justice. 

**** + #•#•• 

29 Filed Aug. 23,1943. 

Complaint of Intervention of Charles F. Smith, Donald J. 
Lynn, T. Lamar Jackson, Norman A. Emery and David 
E. Jones. 

The intervening plaintiffs above named, by leave of Court 
first had and obtained, file this, their Complaint of Inter¬ 
vention, against the defendants in this cause, and each of 
them, and say: 

1. These intervening plaintiffs refer to the allegations 
contained in paragraphs 1, 2, and 3 of the original com- 
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plaint herein, and by reference make said allegations a part 
of this complaint. 

2. That each of the intervening plaintiffs is a resident 
and a citizen of the State of Ohio, and a member of the bar 
of the Supreme Court of said state; that they are engaged in 
the practice of law at Youngstown, Ohio, as partners under 
the firm name of Harrington, Huxley and Smith, and have 
their offices in the Mahoning Bank Building, Youngstown, 
Ohio; that the intervening plaintiffs are now and, at all 
times material hereto, have been, general counsel for the 
defendant, The General Fireproofing Company. 

30 3. That prior to the employment of the defendant 

Fred B. Rhodes, or of the association of Rhodes, 
Klepinger and Rhodes by the defendant The General Fire¬ 
proofing Company, the intervening plaintiff Charles F. 
Smith, acting at the request of the defendant The General 
Fireproofing Company, came to the city of Washington 
for the purpose of interviewing the defendant Fred B. 
Rhodes, and determining whether or not the association of 
Rhodes, Klepinger and Rhodes, should be associated with 
the firm of Harrington, Huxley and Smith, in the prosecu¬ 
tion before the United States Court of Claims, of the claim 
of the defendant The General Fireproofing Company, 
against the United States, referred to in the original com¬ 
plaint herein. 

4. That in the discussion between the intervening plain¬ 
tiff, Charles F. Smith, and the defendant Fred B. Rhodes, 
as aforesaid, it was agreed that the fee to be charged the 
defendant The General Fireproofing Company, for services 
in connection with the prosecution of its claim, should be 
20 per centum of the amount which should be recovered 
from the United States; it was further agreed that the 
intervening plaintiffs, constituting the firm of Harrington, 
Huxley and Smith, should actively participate in the prose¬ 
cution of said claim, should consult and confer with the 
attorneys, inspectors and auditors of the Department of 
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Justice concerning the claim, and should participate in the 
trial ot' the case in the event that the case was not settled 
and disposed of without trial; it was further understood 
and agreed, and the defendant Fred B. Rhodes specifically 
agreed, that the fee of 20 per centum of the amount of the 
recovery as above set forth, should be divided equally be¬ 
tween the association of Rhodes, Klepinger and Rhodes, 
and the firm of Harrington, Huxley and Smith. 

5. That substantially all of the services performed 
31 by counsel in connection with the preparation, prose¬ 
cution and settlement of said claim of the defendant 
The General Fireproofing Company, against the United 
States, were performed by the intervening plaintiffs; that 
the intervening plaintiffs performed the major part of the 
work in the drafting of the petition to the Court of Claims; 
that the intervening plaintiffs conducted conferences and 
negotiations with the representatives of the Department of 
Justice in connection with the investigation by the said 
representatives of the merits of the claim and of a just 
settlement thereof. 

6. That despite the agreement for an equal division of 
the fee as hereinabove set forth, the defendant Frecl B. 
Rhodes now repudiates said agreement and refuses to rec¬ 
ognize the right of the intervening plaintiffs to receive one- 
half of the fee of $13,872.78. 

7. That the intervening plaintiffs are informed and be¬ 
lieve, and therefore allege, that the defendant The General 
Fireproofing Company, is ready and willing to pay into the 
Registry of this Court, the sum of $13,872.78, for the bene¬ 
fit of such of the parties as shall be found or decreed to be 
entitled thereto. 

Wherefore, the intervening plaintiffs respectfully pray 
as follows: 

(a) That a preliminary injunction issue against the de¬ 
fendant Fred B. Rhodes, enjoining him, his agents, servants 
and employees, from requesting or receiving any check, 
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draft, or other evidence of indebtedness of the United 
States in payment or satisfaction of that judgment against 
the United States in favor of the defendant The General 
Fireproofing Company, in the sum of $69,363.89, to which 
reference is made in the original complaint herein. 
32 (b) That an order issue against the defendant 

The General Fireproofing Company, requiring it to 
pay into the Registry of this Court, the sum of $13,872.78, 
for the benefit of such of the parties as shall be found or 
decreed to be entitled thereto; and, when said sum of 
$13,872.78 is so paid, that this cause be dismissed as to 
defendants The General Fireproofing Company, Henry 
Morgenthau, Jr., and William A. Julian. 

(c) That this Court adjudge and decree that the inter¬ 
vening, plaintiffs are entitled to receive from said amount 
of $13,872.78, one-half thereof, or $6,936.39. 

(d) That the costs of this action, including any and all 
registry fees that may be charged, shall be assessed against 
the defendant Fred B. Rhodes and shall be paid out of any 
and all sums which the defendant The General Fireproofing 
Company may pay into the Registry of this Court. 

(e) That the Court grant the intervening plaintiffs such 
other and further relief as to the Court may seem equitable 
and just. 

DAVIES, RICHBERG, BEEBE, 
BUSICK & RICHARDSON 
RAYMOND C. CUSHWA 
Raymond C. Cushwa 
The attorneys for the Appli¬ 
cants for Intervention. 

815 Fifteenth Street 
Washington, D. C. 

• •••••••*• 
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34 Filed Nov. 1, 1943. 

Answer of the Defendant, Fred B. Rhodes to Complaint of 
Intervention of Charles F. Smith, et al. 

First Defense. 

The complaint of intervention fails to state a claim upon 
which relief can be granted. 

Second Defense. 

1 and 2. This defendant is without information or knowl¬ 
edge sufficient to form a belief as to the truth of these 
allegations. 3, 4 and 5. These allegations are denied. 6. 
This defendant denies any agreement but admits that he 
repudiates any claim, and refuses to recognize any rights 
of the intervening plaintiffs for the reasons that such claims 
and rights do not exist. 7. The defendant is without knowl¬ 
edge or information sufficient to form a belief as to the 
truth of these allegations. 

Third Defense. 

This defendant says that he acquired the right to the sum 
of $13,872.78 under and agreement with the General Fire¬ 
proofing Company; that this defendant fulfilled all the 
terms and conditions of said agreement upon his part to be 
fulfilled, and that the aforesaid sum of $13,872.78 was 
learned by this defendant under and by virtue of said 

35 agreement; that there are no qualifications, condi¬ 
tions or undertakings on the part of this defendant 

conferring or granting to any other person whatsoever any 
right, title or interest in and to the said fund or to any part 
thereof, and the said amount is wholly and solely due and 
payable to this defendant. 

JACOB N. HALPER 
Jacob N. Halper 
1511 K Street, N. W. 
Washington, D. C. 

Attorney for Defendant , 

Fred B. Rhodes 

• ••••••••• 
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38 Filed Jan. 6, 1944. 

Order Giving Leave to Pay Sum Into Court Registry. 

This cause, coming on to be heard upon the motion of 
The General Fireproofing Company, one of the defendants 
herein, and the counterclaim for interpleader of said de¬ 
fendant, and the Court being fully advised in the premises, 
it is this 6th day of January, 1944, 

ORDERED, That the defendant, The General Fireproof¬ 
ing Company, have, and is hereby given leave to pay into 
the Registry of this Court, the sum of $13,872.78 to the 
credit of this action, to abide the further order and judg¬ 
ment of this Court. 

T. ALAN GOLDSBOROUGH, 
Justice. 

-oOo- 

MEMORANDUM 
JANUARY 17 1944 

Deposit by Cushwa, check of General Fireproofing Co. 
for deposit in registry—$13,872.78. 

-oOo- 

• •••*•«##♦ 

44 Filed Feb. 28,1944. 

Motion for an Order to Release Money Out of the Registry 

of the Court 

Now comes the defendant, Fred B. Rhodes, and moves 
the Court f or an order to pay out of the sum deposited in the 
Registry of this Court on January 25, 1944, the sum of 
Thirteen Thousand Eighty Hundred Seventy-two Dollars 
and Seventy-eight Cents ($13,872.78) as follows: Four 
Thousand Dollars ($4,000.00) to the plaintiff, Robert F. 
Klepinger, and the balance to this defendant, Fred B. 
Rhodes upon the following grounds: 
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1. The sum of Four Thousand Dollars ($4,000.00) is due 
to the plaintiff, Robert F. Klepinger, by reason of an agree¬ 
ment of compromise settlement of the said plaintiff’s claim 
in this action and other actions pending in this Court. 

2. The balance of this said sum is due to this defendant, 
Fred B. Rhodes, as appears by the pleadings in this case 
and the accompanying points of law and authorities. 

J ACOB N. HALPER 
Jacob N. Halper 
1511 K Street, N. W. 

Attorney for Defendant, 

Fred B. Rhodes 

##*•••##•# 

48 Filed May 3, 1944. 

* 

» Stipulation. 

On this 3d of May, 1944, the plaintiff Robert F. Klepinger 
and the defendant Fred B. Rhodes, stipulate and agree as 
follows: 

1. The claims made by the plaintiff in these actions: 
Klepinger v. Rhodes Civil No. 19539 in this court; Klepin¬ 
ger v* Rhodes Civil No. 22570 in this court; Klepinger v. 
Rhodes No. 420,293, in the Municipal Court; the above en¬ 
titled action, and the action heretofore in this court namely, 
Klepinger v. Rhodes No. Civil 19504, are compromised and 
settled for $7,000.00, to be paid, $4,000.00 forthwith out .of 
the registry of the court in the above entitled action, and 
$3,000.00 as hereinafter set forth; 

2. All above actions to remain pending payment of the 
said sum of $3,000.00, and the re-filing of Klepinger v. 
Rhodes Civil No. 19504 not to be prejudiced by the bar 
of limitations or laches, as to which defenses the defendant 
agrees that this stipulation shall be deemed a waiver of 
such defenses by him. 

3. The sum of $3,000.00 above mentioned is to be paid out 
of the fees accruing to the defendant in the following pend- 
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ing cases in the United States Court of Claims, but not later, 
in any event, than six months from this date. Upon pay¬ 
ment of the said $3,000.00 as indicated, all actions are to 
stand dismissed with prejudice: North Pacific Emer. Export 
Ass’n, California Nursery, Atlanta Terra Cotta, and New¬ 
man Bros., together with such other pending cases in said 
court necessary to fully liquidate said sum of $3,000.00 if 
the fees to accrue in the above cases shall be insufficient. 

EGBERT F. KLEPINGER 
Robert F. Klepinger 
FRED B. RHODES 
Fred B. Rhodes 

• •*•***#** 

n. EXCERPTS FROM TESTIMONY AND PROCEED¬ 
INGS. 

75 Charles Frank Smith was called as a witness on 
behalf of the plaintiff. 

• •##*««*•» 

Direct Examination 
By Mr. Cushwa: 

• •••*•##*# 

76 Q. How long has your firm represented the General 
Fireproofing Company ? 

A. Well, that was a client of our firm when I came there 
in 1920, and I cannot tell positively how long prior to that 
time, but it is my impression that since 1902, when the 
company was organized. I started in doing most of the 
work for the General Fireprofing Company shortly after I 
came there in 1920—about 1922 or 1923. 

Q. Did the General Fireproofing Company have a claim 
against the United States as a result of the National Re¬ 
covery Act? 

A. It did. 

*••*•••*•# 
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78 By Mr. Cushwa: 

Q. Are you familiar with the Act of Congress of 
June, 1938, the Jurisdictional Act, authorizing certain per¬ 
sons to sue in the Court of Claims? 

A. I am. 

Q. Did the General Fireproofing Company come under 
that Act? 

A. Yes. 

• ••••••#•• 

79 Q. Shortly after the passage of that Jurisdictional 
Act did you have occasion to see the defendant 

Rhodes ? 

A. Yes. 

Q. Under what circumstances? 

A. Well, there was a letter that was written by Mr. 
Rhodes’ firm soliciting the claim of the Fireproofing Com¬ 
pany to handle it in the Court of Claims. 

*•*#••••#* 

81 (Letter dated July 19, 1938, 

from Rhodes to General Fire¬ 
proofing Company, was marked 
Interveners’ Exhibit No. 1 and 
received in evidence.) 

Bv Mr. Cushwa: 

Q. After the receipt of that letter did the General Fire¬ 
proofing Company take up with you any question with 
regard to Mr. Rhodes? 

A. Yes. I was apprised of this letter. I think it was 
referred to me right after it was received. 

• •••••••• • 

82 So that early in October I came to Washington 
and I had the letters from the different attorneys, 

and as a result of this letter from Mr. Rhodes I went to his 
office to talk to him about it and called his attention to* the 
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fact that it had been turned over to me for arriving at what 
associate counsel they would have in Washington. 

• ••*••••*• 

83 Q. Will you state what transpired at that confer¬ 
ence between you and Mr. Rhodes? 

A. Well, I introduced myself and showed him this letter 
and told him that I had dropped in for the purpose of dis¬ 
cussing the matter with him to see whether or not we could 
come to any sort of an agreement. Mr. Rhodes took me 
over into his office and we sat down there and discussed it 
to some extent. I told him what had been done prior to 
this time under the former law; that it had been filed and 
been rejected by the Comptroller. 

• *•*•••*•• 

A. Then I discussed the situation with him as to the size 
of the claim. I had with me the brief that had been filed in 
the previous case. 

The Court: You mean, by the Comptroller General? 

The Witness: Yes, sir. I called his attention to some of 
those things. I discussed the proposition as to 

84 whether or not he was in a position to handle it for 
us. He stated that he was, and called my attention 

to the large number of other cases. I think he stated that 
80 per cent of all of the claims that were filed under this 
Act that he claimed to have sponsored were in his office. 
He stated that he had all of these claims; and I asked him 
how he was handling them, and he said, on a contingent 
basis, and he said, “I would be willing to handle this case 
of yours, as I stated in my letter, on a contingent basis.’’ 

I said, “Well, what percentage?” And he said, “Twenty- 
five per cent.” I called his attention then to the fact' that 
I thought a. percentage of 25 per cent was entirely out of 
the way of account of the size of this claim, $200,000, and 
also on the ground of the amount of preparation that had 
already been taken care of in connection with the presen¬ 
tation of this case to the Comptroller General. 






18 


I had with me some of the reports, and I called Mr. 
Bhodes’ attention to the fact that Ernst & Ernst had been 
employed to prepare this audit and that the company had 
already paid to the firm of Ernst & Ernst in excess of 
$10,000 for the accounting data and the preparation of this 
claim when it was presented to the Comptroller General. 
I had some of the papers there wfith me. 

Then he said to me, “It does look a little large, but we 
will split that 25 per cent between us, 12 V 2 per cent 

85 to you and 12 1 /<> to me.” I still said to him, “That 
percentage is entirely out of line. I am quite certain 

that we ought to be able to recover substantially over 
$100,000 on this claim and that percentage of the claim is 
not a fair fee.” 

We discussed it for a little while, and he then stated that 
he was willing to reduce it to 20 per cent, with one half of 
it to our firm and one half to him, on the ground of the 
amount of preparation that had already been made and the 
statement that I had made to him that we w’ere in position 
where we could handle and take care of any further prep¬ 
aration that was necessary in connection with this case. 

So, then, we discussed the procedure in connection with 
it, and he called attention to the fact of how it was pre¬ 
pared—to take an audit, and the Department of Justice 
would take that audit and present the audit to the Court of 
Claims, and that w'ould be handled probably by a commis¬ 
sioner when that was reached, and then the argument of 
the case, and the filing of briefs. So I told him that we 
would handle everything of that character that there was 
in connection with its preparation. It was on that basis 
that he stated that he was in a position where they would 
not be entitled to a fee of this kind due to this preparation, 
and that it was fair and reasonable to divide the fee. 

I then asked him w’hy, instead of putting this in as a 
20 per cent fee, with a division of that at the end, we 

86 could not arrange so as to give him a straight 10 
per cent fee without going through this plan of doing 
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it. He said that he had all of these other cases which were 
on a 25 per cent fee basis or higher, and that he would be 
in dutch if he entered into a fee of 10 per cent with one 
client when he had these other fees at 25 per cent or better, 
with all the rest of his clients. I said, “Well, we would not 
disclose it, and I don’t know how any of your other clients 
would find that out.” He said, “They might find it out, 
and if they did we would be in all kinds of trouble.” 

I also asked him why this could not be done with both 
his firm and mine, and he said that only one firm of attor¬ 
neys could appear in the case of record, and that therefore, 
they being in Washington, should be the ones that appeared 
of record, due to the fact that they would be able to receive 
notice of any action or motions filed or anything done in 
connection with the action, which I readily agreed to. 

I told him at that time that I would take this matter up; 
I would go back to my company and take it up with them. 
I disclosed to him at the time that we were general counsel 
of this company. 

I went back to Youngstown. I talked with Mr. Brainerd 
and Mr. Bell. Mr. Brainerd is the president and Mr. Bell 
is the secretary-treasurer. I discussed the situation with 
them, with the result that the company asked me to 
87 prepare a formal contract, which I did prepare and 
sent it to the company and had it executed, and Then 
it was turned over to me and I sent the contract to Mr. 
Rhodes after it had been signed by the company. 

Q. Judge, who was present when you had this conversa¬ 
tion in Washington with Mr. Rhodes? 

A. There was not anybody present except Mr. Rhodes 
and me. 

• •**•*•#•* 

89 Q. I hand you another letter dated August 27, and 
ask you if that came into your hands from the Gen¬ 
eral Fireproofing Company. 

A. Yes. That is dated August 27,1938. 

• ••••••••• 
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90 (Letter dated August 27, 1938, 

from Rhodes to Smith, was marked 
Intervener’s Exhibit No. 2 and 
received in evidence.) 

By Mr. Cushwa: 

Q. That is the letter to which you referred in your 
testimony this morning? 

A. That I had with me when I went to Mr. Rhodes’ office 
and talked with him; yes. 

***#*#**•• 

91 Q. What was done with regard to the preparation 
of the petition and with regard to the execution of 

any contract with Mr. Rhodes subsequent to your conver¬ 
sation with him? 

A. Well, as I say, I returned and reported to Mr. 

92 Bell and also to Mr. Brainard, the president of the 
company, and recommended the employment of Mr. 

Rhodes’ firm as associate counsel with ourselves, and then 
I prepared, at the request of Mr. Brainard, the form of 
contract that was submitted. I also took the printed peti¬ 
tion from the Globe-Wernicke people so as to get the proper 
forih of petition, and then prepared the petition to be filed 
in the Court of Claims in the General Fireproofing Com¬ 
pany case. 

Q. After you had prepared that petition what did you do 
with it? 

A. I mailed that with a letter to Mr. Rhodes and requested 
that he look it over and make any suggestions in the chang¬ 
ing of it that he thought would be a proper improvement 
on it. 

• #**•••••• 

(Letter dated October 24, 1938, 
from Smith to Rhodes, was marked 
Interveners’ Exhibit No. 3 and 
received in evidence.) 
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(Reply to letter of October 24, 
1938, was marked Interveners’ Ex¬ 
hibit No. 4 and received in evi¬ 
dence.) 

Q. And this letter, that is, the letter of October 31, 
94 is in two pages and attached to it is a contract? 

A. That is correct. 

(Letter dated October 31, 1938, 
from Smith to Rhodes, and con¬ 
tract attached, marked InterveiTers’ 
Exhibit No. 5 and received in 
evidence.) 

##*#•*•*** 

101 * * * as to whether you had occasion to see Mr. 

Rhodes subsequent to this first trip of yours to 
Washington at the time you saw him, to which you have 
already testified. Did you see him again? 

A. Yes. 

• ••«•••••* 

A. I think it was some time in September, the early part 
of September, 1940. 

Q. Will you tell the court about that interview with 
Mr. Rhodes? 

A. The Washington representative of the General Fire¬ 
proofing Company had lodged with Mr. Brainard, the 
president of it, a complaint and some information in con¬ 
nection with Mr. Rhodes, and I received considerable criti¬ 
cism in rather a friendly way as to the association of Mr. 
Rhodes’ firm writh our firm. 

• ••••••••• 

105 Q. Will you relate, Judge Smith, what transpired 
on your visit to Washington in September, 1940? 

• ••#•••••• 
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The Witness: I told Mr. Rhodes that the president of 
our company had wanted to know from me why I had 
associated his firm with our firm in connection with this 
case, due to the fact that they carried in the newspapers 
the statement that Mr. Rhodes was on trial for a felony 
here in the criminal court, and that the information was 
that that was either the second or third trial on felonies; 
and as to why I had employed him to be associated with us 
in this litigation. I had a talk with him about it, and he 
explained to me that he had had these criminal trials. He 
at considerable length explained to me. He said that the 
government was persecuting him, and explained at 
106 some length the character of the litigation and the 
basis of the criminal indictment that had been 
brought against him. 

By Mr. Cushwa: 

Q. Let me interrupt there. Had the trial in which you 
referred terminated at the time you saw Mr. Rhodes? 

A. It had. 

Q. Which trial was that? You said there were two or 
three. 

A. It was the last trial, so far as I know, that he has had. 

Q. And he was acquitted the last time? 

A. He was acquitted the last time. 

Q. Now go ahead. 

A. He said that he had been very much persecuted, and 
suggested that I make an investigation. I told him that I 
intended to do that; that I had virtually done so before.I 
talked with him. He suggested that I go to the secretary 
of the Bar Association and have a talk with him, which I 
did. I also went to three or four other places and made 
some investigation, with the result that I came back to Mr. 
Rhodes’ office to talk with him, and at that time his son 
Cooper was there. So then he said to me, “I have talked 
this all over with my son, and so you can feel free to talk 
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to him, I think.” So then we went into Mr. Rhodes’ office 
and had a talk w r ith Cooper Rhodes. 

107 Q. Who w*as there at that time? 

A. Nobody except Mr. Rhodes. Fred Rhodes took 
me into his office and called Cooper Rhodes into that office, 
and the three of us talked about it a little while, and then 
Fred Rhodes went out and I continued the conversation 
with Cooper Rhodes. At that time Cooper Rhodes said he 
did not believe that it would interfere with the trial of this 
case; that his father would not take any part in the handling 
of the case, anyhow, and he suggested that we settle with 
the Rhodes firm and let them withdraw as counsel of record, 
but that a payment of $2,500 should be made covering their 
attorney’s fees. 

I still made some further investigation. I went over to 
the Court of Claims and made some inquiry. I also went to 
the counsel that w T as handling this case in the Justice De¬ 
partment, and I had a talk with him in regard to it. I finally 
came to the conclusion that it might be that Mr. Rhodes had 
been persecuted, and that I did not w’ant to kick anybody 
when he w r as down; and I w’ent back to my client, the Fire¬ 
proofing Company, and told them that I felt sorry for the 
situation, but that from my investigation I believed that 
we could go through with it without any real damage to 
our law’ suit, that I felt that we ought to, and I so reported 
on it. 

*•*#••#••• 

108 Q. I might ask you this, Judge: wiiat was the final 
disposition of the case in the Court of Claims? 

#*#*##•••* 

Q. What I am getting at is that the case was settled out 
of court and a stipulated judgment was made? 

A. That is right. 

Q. And no testimony or argument was taken or had 
before the court? 

A. No; none whatever. 
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109 Q. I show you herewith a letter on the letterhead 
of Rhodes, Klepinger k Rhodes under date of May 15, 

1943, addressed to Colonel Donald J. Lynn, Harrington, 
Huxley & Smith, signed by Fred B. Rhodes, and ask you if 
this letter came to your attention shortly after that date. 
A. Yes. 

• *•#•••*•• 

(Letter dated May 15, 1943, 

from Rhodes to Lynn, was marked 
Interveners’ Exhibit No. 10 and 
received in evidence.) 

Q. What, if anything, did you do after this letter, which 
has just been received as Interveners’ Exhibit No. 10, came 
to your attention? 

A. Colonel Lynn handed it to me, and I looked it over 
and answered it. 

Q. I hand you herewith carbon copy of a letter addressed 
to Fred B. Rhodes under date of May 19, 1943, bearing at 
the bottom the initials CFS, and ask you if that is your 
reply to that letter. 

A. That is true. 

110 (Letter dated May 19, 1943, 

from Smith to Rhodes, was 
marked Interveners’ Exhibit 
No. 11 and received in evi¬ 
dence.) 

111 Q. At the time you wrote this letter you remem¬ 
bered the contract which had been entered into and 

the agreement which you had with Mr. Rhodes the first 
time you came to Washington and talked to him about 
this case? 

A. Of course I did. I also had in mind at the time that 
I wrote it the talk I had had with Cooper Rhodes and the 
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fact that in connection with that we had settled this case, 
and that there was no trial of it necessary or any work in 
connection with the trial, and my purpose in writing ft in 
that way was so that those things could be taken into con¬ 
sideration. I had no idea that there wmuld be a claim on 
Mr. Rhodes’ part that he w’as entitled to the full amount of 
the fee. 

Q. By the full amount of the fee what do you have 
reference to? 

A. Twenty per cent, of which 10 per cent would be his 
and 10 per cent mine. I had those matters all in mind at 
the time I wrote him. 

Q. I hand you herewith a letter consisting of two pages, 
addressed to Colonel Donald J. Lynn, on the letterhead 
of Rhodes & Rhodes, under date of July 12,1943, signed by 
Fred B. Rhodes, and ask if that came to your attention 
shortly after its date. 

112 (Letter dated July 12, 1943, 

from Rhodes & Rhodes to 
Donald J. Lynn, was marked 
Interveners’ Exhibit No. 12 
and received in evidence.) 

‘By Mr. Cuslrwa: 

Q. Judge Smith, calling your attention now to this letter 
of July 12,1943, which is Interveners’ Exhibit No. 12, what, 
if anything, did you do after this letter came to your 
attention? 

A. It is my recollection that the next thing that transpired 
was that Mr. Rhodes called me by ’phone and we had a 
’phone conference in which I told him rather emphatically 
—in fact, we both talked quite emphatically over the ’phone 
—at any rate, I made it very clear to him that he owed 
my firm one half of this fee and that I was not going to 
permit him to try to cheat us out of it, and that we were 
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going to stand pat on it. That was the gist of the statement 
that was made over the ’phone. 

• *•*•••*•• 

113 Q. But at some date after the last letter which was 
put in evidence you saw Mr. Rhodes? 

A. Yes; he was at our office. 

Q. What happened at that time? How did he happen to 
be there, and what conversation took place? 

A. Colonel Lynn came in and said that he had had a talk 
with Mr. Rhodes and that Mr. Rhodes had asked him to go 
some place else to have a talk, other than our office. 

Q. Colonel Lynn had had a talk with Mr. Rhodes where? 
A. Over at the clerk’s office in the Federal court at 
Youngstown. That is what he told me. Then Mr. Rhodes 
wanted to have a conference and Lynn spoke to me about it. 
I suggested to Lynn that if Mr. Rhodes wanted a conference 
with him or me or both of us he was welcome to come to our 
office. Following that, Colonel Lynn had a telephone talk, 
and Mr. Rhodes came up to our office and we had a 
conference in my office covering half or three quar- 

114 ters of an hour or more. The matter was discussed 
at that time, and a part of this discussion was this. 

I said to Mr. Rhodes, “Have you got the nerve to sit across 
this desk from me and to deny the fact that you made an 
arrangement with me to pay our firm one half of those 
fees?” His answer was: “I would not have done it if I Ifed 
known that the money was to be paid to the company.” 

He did not deny the fact of having made the contract 
when he was in our office; and the conference was had in 
the presence of Colonel Lynn. 

• *•*•*•••• 

116 Q. After your original conference with Mr. Rhodes 
you said that you went back and talked to Mr. Bell, 
the secretary-treasurer of the General Fireproofing Com¬ 
pany, and to Mr. Brainard, the president? 

A. Yes. 
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Q. What did you tell them with regard to the payment 
of the fee? 

A. Under the arrangement I called their attention to 
this. I have an arrangement, or my firm has an arrange¬ 
ment, with the General Fireproofing Company for an annual 
retainer, which is paid in monthly instalments to us regu¬ 
larly; and that annual retainer provides that that is to 
cover the ordinary course of business affairs; that any¬ 
thing outside of the ordinary course of business affairs, 
or any time we spend in court, we are to be paid regular 
fees for it in addition to the retainer. I told Mr. Brainard 
what arrangement I had made for the splitting of the fee 
of 10 per cent, and I said, “I have this in mind. This is 
work that is outside of the annual retainer, and there will 
be extra payment of fees for that work. When the settle¬ 
ment is made and we receive the check for our half of it, 
that will be taken into consideration by the company 

117 in connection with the payment of fees to us above 
the retainer. 77 

I further stated this: “For example, if the amount that 
we are entitled to for extra work is less than the amount 
of this check, the check will be endorsed over to you. If it 
is more than that, I can either endorse it over or I can 
retain it and receive a check from you for our firm for the 
balance. 7 7 

That was the arrangement that w T as made with regard 
to it. 

Q. Does your firm frequently have additional billings 
for matters outside the scope of your retainer? 

A. Yes. 

• ••#•*•••• 

Cross Examination 
By Mr. Halper: 

• ••••••••• 

118 Q. And you had made an effort, for the General 
Fireproofiing Company, to have that very claim 







28 


recognized and paid before the Comptroller, and had 
failed* 

A. That is right. 

• ••*#••*•• 

Q. In your first talk with Rhodes in Washington, when 
you made this agreement that the fee would be 20 per cent 
to the firm and you and Rhodes would split the fee between 
you, that conversation was before any contract had 
119 been signed with the concern? 

A. Oh, yes. 

• ••##••••• 

125 Q. You never said anything about this agreement 
until May, 1943, when you replied and he wrote you 

on May 15, 1943 and mentioned a forwarding fee, and you 
wrote on May 19, 1943, Interveners’ Exhibit 11, “We will 
come to Washington and talk it over.” 

A. Yes; but wait a minute until I finish my answer, 
please. 

Q. All right. 

A. I hope you will let me. 

Q. Yes, indeed. 

A. It never had occurred to me to discuss the fees with 
him at any time, because when a couple of lawyers enter 
into a gentlemen’s agreement you don’t try to remind them 
of it every time you see them. I have had, during my 
practice of many years, a lot of gentlemen’s agreements, 
and I don’t doubt that vou have, and I have never had anv 
question about them. This is the first time that anything 
of that kind ever occurred. 

Q. On May 15, 1943, he wrote and said: 

“In looking over the papers in this case I notice 

126 the statement that your firm was to receive a for¬ 
warding fee. I wish you would ask Judge Smith just 

what the amount of your fee it. My records show the 
amount of the fee was discussed with my son Cooper.” 


\ 


29 


Now, why was it necessary for Mr. Rhodes to discuss the 
amount of the fee when you and he had fixed the fee? 

A. I will tell you exactly why it was, and exactly what 
I had in mind. We had an arrangement that the fee was 
to be split equally. Subsequent to that time this question 
came up in regard to the indictment and trial of Mr. Rhodes 
for a felony. I went in and had a talk with him about it, 
and then he turned me over to his son and made the state¬ 
ment, so far as his son was concerned, that he was entirely 
familiar with it. I found Cooper Rhodes to be one of The 
finest young chaps that I ever met; and it is very largely 
on account of him that I came to the decision that we ought 
not to break off relationship. 

A. He fixed the fee as $2,500 that should be paid to them 
and they would quit the case and withdraw as attorney of 
record. There was very little work done after that fee 
of $2,500 was suggested by him—very little work. In 
127 addition to that, we compromised this case. 

I had no idea that Mr. Rhodes, under the circum¬ 
stances, with the small amount of settlement that was made 
and with the very little work on his part that was done, 
would really feel that he was entitled to a fee of that size. 
What I had in mind in regard to it was that on accounfof 
the settlement and these other conditions I have mentioned, 
both of us would reduce our fees, and that the amount fhat 
he received would be much less than 10 per cent; and'the 
same thing with our firm. 

• ••••••••* 

129 Q. You say you are a member of the board of 
directors of the General Fireproofing Company? 

A. I am. 

Q. And have been under an annual retainer since 1936? 

A. That is right. 
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Q. You have represented the concern long before that? 
A. Yes. 

Q. You are pretty close to your client, are yon not? 

A. I am. 

136 Q. I am going to show you this letter, which is 
dated July 17, 1943, written to Mr. George C. Brain- 

ard, president of the General Fireproofing Company, 
Youngstown, Ohio, and signed by you, and I will ask 
you if you ever wrote the original of that letter and whether 
you sent the copy to Mr. Rhodes? 

A. I did, sir; I sent the copy to Mr. Rhodes. 

• «••*••••• 

Q. You wrote the original, and this is a copy of it, and you 
sent this copy to Mr. Rhodes? 

A. Yes, sir. Instead of 'writing it to him I sent him a 
copy of it. 

**•*••#••• 

137 (Copy of letter dated July 17, 1943, 

from Smith to Brainard, was marked 
Defendants ’ Exhibit No. 1 and re¬ 
ceived in evidence.) 

********** 

Q. And of course there is no question here, according 
to your statement to your client, that he was to receive 
10 per cent and that the General Fireproofing Company 
w T as to receive 10 per cent? 

A. I don’t think so. Here is what I mean. Let me tell 
you what I meant by that, now, and I still mean this. The 
arrangement that we had, Mr. Halper, outside of the annual 
retainer—and admittedly this is wholly outside of that— 
was that we received regular fees for the work we do for 
the company. If I had made an arrangement of that kind 
with Mr. Rhodes and had not disclosed it to my client, then 
it would have been that additional cost, and would have 
been 20 per cent; but under the agreement I have with my 
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client, all work we do that is outside of the retainer we get 
paid for, so we would be paid for that just the same, on the 
work we did for this case and the work that is done now and 
many other things we are doing for the company. 

• ••**••••* 

138 Q. You were going to endorse the check over 

to the company. What was the purpose and the 
effect of it? 

A 1 tried to tell you a while ago. Let me see if I can 
get it clear. What we had in mind was this. My firm was 
to receive pay for the work outside of the retainer, whether 
it came through, either the fee or half of the fee from Mr. 
Rhodes, or otherwise. As I stated to you, at the time when 
I talked with him I said, “If the amount coming to us is 
less than the amount of one half of that fee, then we will 
endorse the check over to you, and you give us a check for 
the difference, which covers our outside fees, our regular 
fees.” They could put our compensation in one check or 
they could give us an additional check over that if the 
amount coming to us w T as in excess. 
»••*••*••• 

145 Q. I think, in the cross examination yesterday, 
there was some question about this; did Rhodes at 
one time, by w T ay of a compromise, offer to pay your firm, 
out of the 20 per cent contract, 5 per cent, he retaining 
15 per cent? 

A. He never did. 

Q. Never did? 

A. The only thing I ever knew of that was I saw a letter 
that he had written to Mr. Brainerd of the fireproofing 
company in which, I think, he made that statement in that 
letter to Mr. Brainerd. 

Q. I see. That is what I have in mind. I don’t ask if 
you accepted the offer, I ask if he made the offer? 

A. I say to you we didn’t accept it, it was never made to 
me directly, or to any member of my firm, but there was a 
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letter written to Mr. Brainerd in which he suggested, 
146 as I recall the letter, that he would settle for 15 
per cent, giving us 5 per cent. 

**•#••••*• 

(Letter dated July 31, 1943, from 
Rhodes & Rhodes to Brainerd, was 
marked Defendants’ Exhibit No. 2 
and received in evidence.) 

148 Q. I think probably you based this assumption 
you now make, that there was no danger of repudia¬ 
tion, on the fact you both were lawyers, and it was more or 
less a gentleman’s agreement, is that right? 

A. I felt that Mr. Rhodes—that is true, and I felt also, 
from having met Mr. Rhodes, that he was a gentleman and 
I felt there would be no trouble of this agreement we had 
between us as to these fees. 

<►###•••••• 

151 Donald J. Lynn was called as a witness on behalf 
of the plaintiff. 

Direct Examination 
By Mr. Cushwa: 

• ••#•••••* 

152 Q. Are you a member of the law firm of Harring¬ 
ton, Huxley & Smith? 

A. I am. 

i Q. Col. Lynn, when did you first become aware, or be¬ 
come acquainted with the suit, or rather, with the claim of 
the General Fireproofing Company against the United 
States under the N. R. A. Act? 

A. That goes back shortly after the Relief Act of 1935, 
as I remember, was passed. And at that time we began 
preparing a claim for the company. 
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Q. Did there come a time when you became principally 
responsible, in your iirrn, for the handling of that case? 

A. There was. 

Q. About what time w^as that? 

A. Well, in a general way, I was familiar with the draft¬ 
ing of the petition, I had nothing to do with it myself other 
than conversations with Judge Smith who actually 

153 handled the drafting of the petition. And I actively 
got into the case along about the first of January, 

sometime in January of 1939, when the Judge turned it over 
to me and said it was up to me to get the case ready for 
trial. 

Q. What did you do at that time? 

A. Well, at that time the order, which was, I believe, 
subsequently issued by the Court of Claims in February of 
1939, setting forth the method of filing an audit, had not 
been issued, and I prepared or started to prepare the evi¬ 
dence on the basis of a proof of claim that we had prepared 
at the office. 

When I say we, I mean Judge Smith actually prepared 
that, I knew about it, which had been sent to Rhodes, 
Klepinger & Rhodes. 

It was on the various items set forth in that suggested 
proof of claim that I succeeded to begin to incorporate 
the evidence into some kind of shape. 

Q. Then after this rule was passed by the Court of Claims, 
that you have spoken of, what did you then do? 

A. Then, in view of the fact that that order, as I remem¬ 
ber, required the evidence in support of the claim to be set 
forth, as I remember the order, setting it in the form of a 
bill of particulars, I proceeded then to get the necessary 
audit report started, in cooperation with Mr. R. M. Bell, 
who was then Secretary and Treasurer of the com- 

154 pany, and Mr. Monroe, who was the Youngstown 
manager of Ernst & Ernst, who had theretofore pre¬ 
pared an extended report for the procurement division. 
• ••••••••• 
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Q. And did you participate in taking that original 
155 audit and converting it into this new statement, or 
audit, which was subsequently filed? 

A. I did, and we worked from April through May 20 on 
that, 1939. 

• ••**••••• 

157 Q. Referring again to Exhibit 13, what was done 
with that after it was completed? 

158 A. This report was forwarded to the firm of 
Rhodes, Klepinger & Rhodes for filing with the De¬ 
partment of Justice, as required by the order of the Court of 
Claims. 

• •••••#••• 

159 Q. What did you do after sending in that audit 
report, Col. Lynn? 

A. After the audit report had been sent in, we then 
waited at that time until the auditors came to the plant. 
Q. What auditors? 

A. The auditors detailed by the Department of Justice 
to go over, examine the records of the General Fireproofing 
Company, to check up the data and information contained 
in plaintiff’s Exhibit 13, with the record. 

I might say that that order of the Court of Claims was 
passed for the purpose of enabling government counsel to 
become familiar with the claims of the various claimants. 
At that time there were some 325, as I remember the order, 
pending before the Court of Claims. 

By filing the audit report and giving the government 
counsel and the auditors a chance to examine the report, 
they could proceed to a more hasty trial of the case, having 
been informed in advance of what the claim of the company 
was. So we therefore were waiting, during the period 
subsequent to the filing of this report, for the F. B. I. 

160 auditors to come to the plant. 

Q. Did they come to the plant? 

A. They did come to the plant. 
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Q. About when? 

A. April 3, 1940. 

Q. How long were they there? 

A. They were there until July 19, 1940. 

Q. While they were there, what, if anything, did you do? 

A. During the entire time of this audit I was in constant 
contact with both Mr. Ernst, of Ernst & Ernst, rather, 
Mr. Monroe, of Ernst & Ernst, and with Mr. R. M. Bell. 

The reason that this required constant attention was 
more or less because of the fact that there were constantly 
questions coming up on the division of the costs. This 
company made office equipment, some went to the govern¬ 
ment and some went for civilian consumption, private 
consumption. The questions were with relation to matters 
of allegations of cost, and the like. 

• •••••#••• 

161 Q. After the F. B. I. auditors completed the report, 
which I believe you said was July 19, 1940, then 
what happened? 

A. Then, in line with the order of the Court of Claims, 
as I recall, the Department of Justice would in turn submit 
a report to the company after they had completed the audit 
of the company’s books, and at that time we were waiting 
for the report from the Department of Justice. 

Q. Did that report come to your attention thereafter? 

A. Yes, sir. 

Q. When? 

A. It was forwarded to us by Rhodes, Klepinger & 
Rhodes’ office under date, I think, of June 15, 1942, and 
the report itself, I am sure, was dated June 10, 1942. 

Q. Then what happened, after you received that report? 

A. The time subsequent to that date was spent in trying 
to get a conference with government counsel to enter into a 
stipulation of fact. 

Q. How did you attempt to get that conference? What 
means did you employ to arrange that conference? 
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A. Partly in writing directly to Rhodes, Klepinger & 
Rhodes. As I recall also, partly in writing direct to the 
Department of Justice. 

Q. What did you say, generally, in writing to 

162 Rhodes, Klepinger & Rhodes, about arranging for 
that conference? 

A. I had merely asked them if thev could secure a con- 
ference date for myself and Mr. Monroe and Mr. Bell to 
come to Washington to go into the matter wuth the Depart¬ 
ment of Justice. 

Q. Was such a conference ultimately arranged? 

A. After considerable delay it was. 

Q. By whom was it arranged? 

A. It was arranged for by someone in the office of 
Rhodes, Klepinger & Rhodes. 

Q. About what time was that? 

A. It w'as set for the 22nd of November, or 23rd of 
November, 1942. 

Q. Did you come to Washington for that conference? 

A. I did. 

Qt Who came with you ? 

A. Mr. Bell and Mr. Monroe. 

Q. On arriving in Washington, what did you do? 

A. As I recall, we first went to the offices of the company 
here in Washington, that is, General Fireproofing Com¬ 
pany. From there w^e went over to Mr. Fred B. Rhodes’ 
office in the Press Building. At that time. From there we 
proceeded— 

Q. What time did you arrive at Mr. Rhodes’ office, 
approximately? 

A. I would sav roughly around approximately 9 

163 o’clock. 

Q. How* long were you there, approximately? 

A. Three, four, or five minutes. 

Q. Then where did you go? 

A. I requested him—I wouldn’t say I requested—I think 
he said “I will go over with you to the Department of 
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Justice to meet Mr. Gamer”. Who was the man with whom 
he had arranged the conference. 

Q. Did you go to Mr. Gamer’s office? 

A. We did. I did. 

Q. You, Mr. Bell, Mr. Monroe and Mr. Rhodes? 

A. Mr. Fred Rhodes. 

Q. Who did you find in Mr. Gamer’s office when you got 
there, to participate in the conference? 

A. Mr. Gamer was there alone, as I recall, at first, and 
Mr. Rhodes was with us. 

Q. How long did that conference last? 

A. The conference lasted until noon, then was resumed 
in the afternoon. 

Q. What time did it terminate, approximately, that day? 

A. Oh, approximately, I would say, around three o’clock. 

Q. Was Mr. Rhodes at the conference all that time? 

A. No, he was not. He came over, introduced me to 
Mr. Gamer, and the other two men that were with me, and 
said he had another matter to take care of, and left. 
164 He was there probably three, four or five minutes. 

Q. Did he come back subsequently? 

A. He came back approximately around 12 o’clock. I 
-would say around 12 o’clock, ten minutes of 12, something 
like that. 

Q. How long did he stay that time? 

A. Somewhere perhaps—we were talking on matters in 
general and joking around there—perhaps 10 minutes. 

Q. Then what did Mr. Rhodes do? 

A. He left. 

Q. Did he return thereafter to the conference? 

A. He did not. 

Q. What transpired at that conference with regard to 
this Court of Claims case? 

A. Well, Mr. Gamer called in Mr. Rinta. He was the 
head of the auditors who had been at Youngstown. There 
were three of them. And after Mr. Rinta had come into 
the room we proceeded to discuss the case in general. The 
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nature of the proof and the requirements, and the morning 
was spent in such negotiations. There were two wage 
increases, which were passed. One was in July of 1933, 
July 16, I believe, generally throughout the country in the 
steel industry, and in Youngstown in particular, and one 
on April 1st, 1934. 

We first of all discussed the increase in cost 

165 arising from the first wage increase. 

Q. I wonder if we couldn’t shorten this by telling 
me what was the ultimate result of that conference? Did 
you come to any conclusion during the conference? 

A. We came to this conclusion, that insofar as the cost 
incurred by the General Fireproofing Company subsequent 
to the increase in wages of April 1st, 1934, that we could 
not and did not have sufficient evidence to show that that 
wage increase was caused, that is, the increased cost of 
General Fireproofing, was caused through the enactment 
of the N. R. A. And we agreed, tentatively at that time, 
insofar as government counsel was concerned, he not being 
able to commit himself as far as his superiors were con¬ 
cerned, that as far as labor was concerned, materials, we 
would settle on the increased costs shown by our audit 
which were created between June 15, 1933 and April 1st, 
1934. 

• ••••••••* 

Q. Was any agreement reached on any other item? 

A. Before lunch we agreed that Mr. Rinta and Mr. 
Monroe would go out and prepare some figures showing 
the increase in labor or material. The $44,000 was labor. 

I am a bit confused on that myself. In other words, 

166 one was labor and one was material. It was agreed, 
in principle, the same dates would control in both cases. 

We didn’t know the amount of the subsequent item of 
approximately $25,000. 

Q. Before the termination of the conference, were you in 
agreement with government counsel as to the amount of 
recovery in the Court of Claims? 
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A. We were. 

Q. What was that amount? 

A. It would be the $44,000 plus the $25,000, or, $69,000, 
approximately. 

Q. Was that the same amount which was subsequently 
entered as a stipulated judgment in the Court of Claims? 

A. It was. 

Q. If I understand you correctly, before the termination 
of that conference, so far as you and the representatives of 
the General Fireproong Company were concerned, you were 
agreed on the $69,000, and government counsel was agreed 
subject to the approval of his superiors? 

A. That is right. I want to say that $44,000 was not 
labor. The $44,000 was material, and the $25,000 was 

167 labor. 

• ••**•#••• 

Q. I believe you said, though, Colonel, that government 
counsel was not able to commit his superiors on that 
settlement? 

A. That is right. No. 

Q. Did that subsequently become final? 

A. Yes, he said at that time, of course, his would be a 
recommendation only, and that it would be subject to the 
head of the Department of Justice and that that would be 
his recommendation. And we left with that. 

Q. Did you subsequently learn whether or not his recom¬ 
mendation was accepted by his superiors? 

A. Yes. On December, I remember, the next to the last 
day of the year, December 30, I was in Columbus on a 
matter, and was leaving the hotel to catch the 12:05 train 
back to Youngstown when I got a long distance call from 
Washington. 

Q. From whom in Washington? 

A. I went hack to the hotel phone and Mr. Rhodes 

168 was on the other end of the line. 

Q. What did Mr. Rhodes say? 
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A. Mr. Rhodes said he had just had a call from Mr. 
Gamer and Mr. Gamer had said the settlement had gone 
through and wanted to confirm the fact with me. 

Q. Did you confirm it? 

A. I did. I said I would call him back after I had talked 
to Judge Smith, to let him know the matter had been closed. 
Q. Did you then call him back? 

A. I did. 

Q. Then what happened in the Court of Claims case, 
subsequent to that? 

A. There was a stipulation, as I recall, for the amount 
of the judgment. 

169 Q. Did you see Mr. Rhodes at any time subsequent 
to the date on which you had the conference with 

government counsel, to which you have just testified? 

A. Yes, sir. 

Q. When ? 

A. I saw him last sometime in September of 1943. 

Q. Where did you see him? 

A. He was in Y'oungstown a while. 

Q. WTiat happened at that time? 

170 A. Sometime during the morning he called me by 
telephone and said he was over in the Federal Build¬ 
ing, before a Commissioner, and he would like to have me 
come over. I said that I was tied up at the present time 
and would undoubtedly be tied up until noon, and couldn’t 
get over during the morning. And then he asked me if I 
could come over some time right after lunch and I said 
I would. 

I waited perhaps 20 or 25 minutes, perhaps a half hour, 
while he was finishing taking some testimony in a case. 
And then we started out of the building and I thought he 
was coming over to our office. 

«••••••••• 
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I walked along with him, chatting in general, and we 
stopped in at the hotel Ohio about two blocks from there. 
He then discussed and went back over this whole situation 
of the X. R. A. case. And I asked him to come over to the 
office and he hesitated in doing so. I finally prevailed upon 
him and I went and called Judge Smith to make sure he 
wns there in the office, and he was. The Judge said that 
he could see both of us. I said to Mr. Rhodes to come over 
to the office and Judge Smith would see us as he is over 
there. He came over and we went in the Judge’s 
171 room. 

Q. Can you state the exact words of the substance 
of what was said regarding the fee? 

A. Yes, I remember distinctly, toward the close of the 
conference, Judge Smith said “Do you mean to deny that 
you did not agree that the 20 per cent should be split”. 
And to that Mr. Rhodes said “Well, I didn’t know it -was 
to be divided with the General Fireproofing Company”. 
"Words in substance to that effect. 

Q. Was anything else said? 

A. That was about all. He turned quite rapidly and 
said he would see about it, and he left the room without 
saying anything more. Quite rapidly. 

• ••••**••• 

189 William Donald Monroe was called as a witness 
on behalf of the plaintiff 

• •••••*••• 

Direct Examination 
By Mr. Cushwa: 

Q. What is your occoupation? 

A. I am manager of the Youngstown Office of Ernst & 
Ernst, Certified Public Accountants. 

• ••••••••• 
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Q. Is Ernst & Ernst the regular auditors of the General 
Fireproofiing Company? 

190 A. They are. 

• •••*• • • • • 

Q. Were you present at any.conferences with the 

191 attorneys and auditors of the Department of Justice 
in Washington regarding General Fireproofing Com¬ 
pany's suit against the United States in the Court of 
Claims ? 

A. Just one conference, in Washington. 

Q. Do you remember when that was? 

A. On November 23, 1942. 

Q. Who was present at that conference? 

A. Mr. Bell, Mr. Lynn and Mr. Rhodes accompanied us 
to the office, and Mr. Gamer. 

Q. How long did Mr. Rhodes stay after you got to Mr. 
Gamer's office? 

A. He only stayed a short time. I don’t recall just how 
long. 

Q. Approximately how long? 

A. Less than a half hour. 

192 Q. Did he participa te in any way in the conference 
itself, that is, discussing the merits or the settlement 

of that case? 

A. Not as to the merits of the General Fireproofing case, 
no. 

Q. He left after a short time? 

A. Yes. 

Q. Did he subsequently come back to that conference? 
A. Yes, he returned just before we went to lunch. 

Q. How long did he stay that time? 

A. The government auditor and I went out to get our 
lunch a little early. I don’t know what time he left. 

Q. What time did you come back from lunch, if you recall ? 
A. Well, the government auditor and I came back before 
one o’clock and proceeded to get together some figures re¬ 
garding the settlement of the claim. 
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Q. What time did Mr. Bell and Col. Lynn get back, if you 
recall? 

A. My recollection is it was about two o’clock. 

Q. How long thereafter did the conference continue? 

A. Not over an hour. 

Q. Was Mr. Rhodes there at any time during the after¬ 
noon to your knowledge ? 

A. No, I didn’t see him there. 

• ••••**••• 

193 Q. Do you recall whether any settlement of the 
Court of claims case was arrived at the dav of vour 
conference at the Department of Justice here in Washing¬ 
ton? 

A. Mr. Gamer agreed with Col. Lynn and Mr. Bell and 
myself in our discussion of it that we would approve the 
settlement that was reached at that conference. 

• •••••*••• 

196 Mr. Cushwa: Your Honor, we had intended to put 
on the stand Mr. Bell, who was formerly the Secre¬ 
tary and Treasurer of the General Fireproofing Company. 
His testimony would be merely cumulative, and would be 
substantially the same as that of Mr. Monroe, the last wit¬ 
ness. 

I think we might shorten time if counsel for the defend¬ 
ant will stipulate that Mr. Bell, if called as a witness, would 
testify to substantially the same thing and in substantially 
the same manner as Mr. Monroe. 

Mr. Halper: If you say he will, I will be glad to stipulate 
to that. 

Robert F. Klepinger was called as a witness on behalf of 
the plaintiff. 

Direct Examination 
By Mr. Cushwa: 

• ••••••••a 
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197 Q. Were you ever associated with Mr. Rhodes in 
the practice of law ? 

A. Yes. 

Q. When did you first become so associated with him, 
Mr. Klepinger? 

A. I think it was early in 1936. 

Q. How long did that association continue? 

A. Until 1942. 

Q. During the year 193S, then, you were associated with 
Mr. Rhodes? Under what style, did you and Mr. Rhodes 
practice law, under what name? 

A. Well, he and his son and I had the firm name of 
Rhodes, Klepinger & Rhodes. I think it began in about 1938. 

Q. Did you at some time become acquainted with the 
claim of the General Fireproofing Company against 

198 the United States under the jurisdiction act of June 
25, 1938? 

A. I did. 

Q. At what time, if you remember? 

A. Some time early in the year 1938. 

Q. To your knowledge, did your firm become attorney 
for the General Fireproofing Company in connection with 
that case? 

A. It did. 

Q. At what time? 

A. Some months subsequent to the enactment of the spe¬ 
cial jurisdictional act of June, 1938. 

Q. Will you tell the court under what circumstance you 
became acquainted with that employment? 

A. There was correspondence between the Rhodes office 
and General Fireproofing Company during 193S, and after 
the enactment in June of that year, pursuant to corre¬ 
spondence, Judge Smith, one of the interveners here, came 
down. I believe on the date that he was in the city I was at 
home, ill, or indisposed, and a contract of employment and 
fee agreement was entered into between the Fireproofing 
Company, through Judge Smith and the elder Rhodes. 
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Q. When did you become aware of Judge Smith’s visit to 
Washington ? 

A. On the morning following my return to the Rhodes 
office. 

199 In what way did you become acquainted with that 
visit ? 

A. By Rhodes’ recitation to me of what had ensued on 
the previous day. 

Q. What did Mr. Rhodes say? 

A. That they had entered into a contingency fee agree¬ 
ment of 20 percent between the General Fireproofing Com¬ 
pany and Rhodes’ office. Rhodes also said they had agreed 
to divide the fee 50 percent to the Rhodes office and 50 per¬ 
cent to the General Fireproofing counsel, Judge Smith’s 
firm, the interveners here, and he said that there was con¬ 
siderable elation over the fact that it was a large case, al¬ 
most a quarter of a million dollars. And, naturally, I didn’t 
have any difficulty recalling it, or the relation of the under¬ 
standing at that time. 

Q. Did you have, at any subsequent time, any discussion 
with Mr. Rhodes regarding the fee arrangement in that case? 

A. Well, the usual discussion, looking forward to winning 
the ease, and if the amount sought in the petition, namely, 
$200,000, had been awarded and secured it meant a division 
of a $40,000 fee. 

200 Q. What do you mean a division of a $40,000 fee? 
A. Twenty percent of $200,000 is $40,000, which 

would be divided $20,000 to Rhodes and $20,000 to Judge 
Smith’s firm in Youngstown. There was never any doubt 
about it. 

• •*••••••• 

Cross Examination 
By Mr. Halper: 

• • • • • • • • • • 
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202 Q. In prosecuting the claim before the Court of 
Claims, just what work would you do? 

A. It all depended upon the understanding in the individ¬ 
ual cases. In this one, as Rhodes repeated to me, we would 
be a sort of liaison office for the Youngstown firm in this 
sense, that since that office had performed an enormous 
amount of work under the special act of June, 1934, and had 
not succeeded as was the case in almost every other corpo¬ 
ration claim, why they would naturally be better prepared 
to take the testimony and would do so, if that were neces¬ 
sary, and if it came to the stage where a compromise or 
stipulation couldn’t be had, then the Rhodes office would 
prepare briefs and argue it orally in the Court of Claims. 

Q. You are prepared, in consideration of the 20 percent, 
to follow through, argue the case in the Court of Claims, 
have your hearings? 

A. If that should become necessary. That was part of 
the work we would have to do if it ever got to that stage. 
Q. And submit your briefs? 

A. That is right. 

• •♦•*###•• 

203 Q. Now, then, having heard that, you knew, then, 
in the course of your dealings with Mr. Rhodes as a 

member of the partnership, that Judge Smith had an in¬ 
terest in one-half of that fee? 

A. Oh, yes. 

Q. You didn’t forget about it? 

A. Not at all. 

Q. There came a time when you had some controversy 
with Mr. Rhodes about the division of fees, isn’t that right, 
Mr. Klepinger? 

A. That is right. 

Q. You filed this suit we are inquiring about now? 

204 A. That is correct. 

• ••••••••• 
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212 Q. In order that the court may know, without hav¬ 
ing to read all the pleadings, what was your feeling 

toward Mr. Rhodes? 

A. The feeling of anyone who had been deprived of 
moneys as shown by those pleadings. 

Q. As a matter of fact, Mr. Rhodes claimed moneys from 
you, did he not? 

A. Sure, and had to withdraw the claim because I com¬ 
promised after it became perfectly evident that he could 
not pay all he owed. 

Q. He made a counterclaim against you for $8,000 for 
accounting? 

A. Sure. 

Q. You filed a claim against him for moneys, did you? 

A. All this is in the record. 

Q. You compromised your differences? 

A. Sure. 

Q. You settled your claim against him? 

A. We settled it. He still hasn’t paid the balance he 
owed. 

Q. Your feeling was there—what was your feeling? 

A. The feeling of any litigant who had done to him what 
he did to me, naturally. 

• •#•••••#• 

213 Redirect Examination 

By Mr. Cushwa: 

• ••••••••• 

215 Mr. Klepinger, you testified, in response to Mr. 

Halper’s question, that you did have some perhaps 
unkindly feeling to'ward Mr. Rhodes as a result of the 
matters which caused you to litigate certain things with him. 
Would any feeling that you have toward him cause you or 
influence in any way your testimony in this case today? 

A. Not a bit of it. If the full amount of the fee was due 
the Rhodes office I would so testify. 

Mr. Cushwa: I have nothing further. 

• ••••••••• 
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216 Fred B. Rhodes was called as a witness on behalf 
of the defendants. 

Direct Examination 

By Mr. Halper: 

• • * * • • • • • • • 

Q. What was the conversation that you had with Judge 
Smith about this proposed General Fireproofing account? 

A. He spoke to me about the case and about the fact that 
they had plans to try to get a bill through. And the Comp¬ 
troller had disallowed their claim after spending, about I 
think $20,000, is the amount he gave me that they had spent 
on it already. He asked me what I would charge and I said 
25 percent. He thought that was too much in view of the 
amount of money they had already spent. We talked quite 
a while and I showed him some of my contracts and 

217 finally we agreed upon—he told be he could prove 
the $200,000 entire claim, he was able to do it, and I 

said if that is the case I will make a claim of 20 percent. 
That is the amount we agreed on, 20 percent of the fee if 
it was awarded to me. He didn’t give me the contract. 

• ••••••••• 

The Witness: Of the contract, if I was employed, I would 
be given 20 percent of the fee, of the claim. 

Q. Xo contract was drawn then, none at all, is that right? 
A. None at all. 

Q. Was there any discussion about what portion, if any, 
would be returned to Judge Smith’s firm? 

A. Xot one word was spoken about any return to them. 
We hadn’t even got that far. Nothing was said about giving 
him a return of that fee. 

Q. Did Judge Smith come back to see you in Washing¬ 
ton at a subsequent time? 

A. He did see me at a subsequent time. 

Q. Do you recall that date? 
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A. I don’t. He came in very much excited and said he 
was going to lose his place with the General Fireproofing 
Company because he had employed me. They had found 
out I was fighting the Treasury Department. 

218 And that they wouldn’t, the people that had been 
here, couldn’t sell the goods to the government be¬ 
cause I was fighting the Treasury. 

Q. All right. He said he would expect to get bad with his 
concern if he continued to employ you? 

A. Yes, he would. We had already been employed then. 
Q. You had already been employed and had entered into 
the contract which is now in evidence ? 

A. Yes. 

Q. In which you were to get 20 percent based on the 
amount recovered? What was the result of that conversa¬ 
tion that day? 

A. That day I told him I had been acquitted and it didn’t 
affect my personal character in any way at all—those pro¬ 
ceedings. 1 was President of a large building and loan as¬ 
sociation which had established branches, contrary to the 
Comptroller’s orders. The Comptroller held that when 
we bought the building to put these branches in we had im¬ 
properly used money belonging to the stockholders. 

Q. That was the basis of the charge? 

A. That was the basis of the charge. 

Q. That was the basis of your discussion with Judge 
Smith? 

219 A. A little more. He wanted me to make it less 
than 20 percent and I told him what difference would 

it make to his people, the amount of fee I would charge, with 
the Comptroller, getting business here. We talked over that. 
I showed him a letter— 

• ••••••••• 
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A. What difference would it make to General Fireproof¬ 
ing what I charged, the amount of fee. Because if he were 
to pay me 10 percent, and then finally we talked it over and 
I said I didn't want to represent him at any figure if he 
wasn’t satisfied with us. 

Q. On account of this trouble you had? 

A. This trouble. I showed him a letter from the law. 

Q. You mean the Bar Association? 

A. From the Bar Association, expressing their confi¬ 
dence in me. They knew I was innocent. 

• ••••••••• 

The Witness: He tried to get me to cut my price down to 
10 percent for doing the work for the General Fireproofing 
because of my trouble. Otherwise he w’ould have to ask 
me to get out. 

• •*•#••••• 

220 Q. Judge Smith’s efforts were then to have you 
reduce the amount of the contract? 

A. Or get out of the case. 

Q. Because of vour trouble? 

A. Yes. 

Q. Did he propose you reduce it to 10 percent? 

A. I think he did, I am not sure. My recollection is it was 
10, it may have been a nominal sum of 5 percent, but he 
wanted it cut down. 

Q. He wanted it cut down? 

A. Yes. 

Q. You refused? 

A. I refused. I suggested I take a lump sum, not $2,500, 
but $5,000. And he wouldn’t do that. 

Q. You suggested a lump sum for retiring? 

A. Altogether, and not having anything further to do 
with it. He went to the Court of Claims and other people 
to see about me and when he came back I was gone and he 
saw my son. 

*••••••••• 
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221 A. He told me that was true what he said that he 
did discuss $2,500, but he had no authority to make 

any agreement like that. 

Q. In other words, Cooper Rhodes proposed that Judge 
Smith pay your firm $2,500? 

A. He proposed to me that we accept, if he would do that, 
to take $2,500 and get out and not have anything to do 
with it. 

Q. You were to take $2,500 for the services rendered up 
to that date and you declined? 

A. He didn’t say that was the value of the services, he 
didn’t want to have anything to do with Judge Smith. He 
didn’t want to have anything to do with Judge Smith and 
said, “Father, take $2,500 and get out of the case alto¬ 
gether”. 

Q. That fell through? 

A. That fell through. 

Q. Was there any further transaction? 

A. About that money? Not a bit. 

Q. When Judge Smith left the office, what was vour un¬ 
derstanding about the then pending contract? 

222 A. He was going to see whether his people would 
give the $2,500. That is the way he left the office. 

Q. After that was anything further said about fees? 

A. The question of fees never came up between by office 
until the deficiency bill w r as passed. I looked at the books 
and I saw* they didn’t show anything due them. And so I 
knew Col. Lynn very well and I liked him very much indeed. 
I thought I would write to him and ask him whether or not 
they were going to get any money out of it. . 

Q. Answer my question. We will take it piece by piece 
and it will be easier for us. 

(The pending answer was read by the reporter.) 

By Mr. Halper: 

Q: Now, then, up to that point had anything been said 
about compensating them? 
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A. Not one word. 

Q. Why did you write and ask whether they were to get 
any money? 

A. We were about to get the payment, and I wanted to 
take care of him. I had another large case in the office for 
him. I wanted to see whether or not he was going to 

223 get any payment, from the other people. If not, I was 
going to recommend that he have a forwarding fee, 

which is always the same, one-third. 

Q. Had these men ever said that they wanted some com¬ 
pensation? 

A. Not one word. 

Q. Have they said that they weren’t going to be paid by 
their own people? 

A. Not then. 

Q. At any time when did they say that? 

A. Some time after that. 

Q. What was it they said and who said it? 

A. Well, I think the record will show the letters there 
saying they weren’t going to get anything at all out of it 
and they would turn over the whole fee to the General Fire¬ 
proofing Company. That is what happened. That is after 
my letter. You will read my letter I wrote him, saying to 

Col. Lvrm that we are about readv to settle this case and 
» •> 

T would like to find out. I said, you have had some corre¬ 
spondence with my son. Cooper, and if you have had any 
talk of fee, let me know. I said, if you are not going to get 
paid I will recommend a forwarding fee for you. He wrote 
back and said, “with regard to your two offers giving us a 
forwarding fee, suppose you let the matter go until I come 
to Washington and we will take it up”. That is the 

224 first intimation. He didn’t even suggest that I owed 
him anvthing. 

Q. You were prepared to send him a forwarding fee? 

A. I said I would if they were not going to get a fee. 

Q. At that time did you know they were being compen¬ 
sated by their own concern ? 
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A. I had no idea of it. 

Q. You were willing, at that time, to send them a for¬ 
warding fee of how much? 

A. One third, the usual. 

Q. Was there any question about whether the case had 
come from the lawyers or from the clients direct? Was there 
any discussion about that? 

A. At the time he was in the office I discussed with him 
the fact that he had opposed my handling the case, and he 
said the reason he opposed it w’as because of the fact he 
thought he could get a special bill through. But we never 
considered him as sending me that case. 

Q. You never considered that this had been forwarded 
to you from attorneys from another jurisdiction? 

A. If I hadn’t known Col. Lynn I wouldn’t have written 
that letter and said if they weren’t going to get any money 
I would send him a forwarding fee out of it. 

Q. At another time did you agree to adjust this 
225 matter by allowing them 5 percent? 

A. I never agreed; I offered at one time. 

Q. That is in evidence here in a letter which you wrote. 

A. Yes. 

Q. Was that accepted? 

A. It was not. 

Q. Coming to the conference at Youngstown, Ohio, on 
September of 1943, do you recall that? 

A. Yes. 

Q. First, as Col. Lynn said, you did call him at the clerk’s 
office of the District Court, United States District Court? 

A. Yes. 

Q. Then you went to the hotel, the Hotel Ohio, and finally 
vou went to the office of the firm, is that correct? 

A. I didn’t call him about this case, he asked me, if I ever 
came out to try a case he would like to hear me try a case. 
I called him and told him I was there, and he came over 
and listened to the whole case. 
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Q. Finally you did arrive in the office of the firm, and 
. present were you and Col. Lynn and Judge Smith. Any¬ 
body else? 

A. Nobody. 

226 Q. Now, did you at that time say in response to 
Judge Smith’s statement, “do you have the nerve to 

repudiate your fee’’—did you say, in response to that you 
, would never have done it if you had known he was turning 
their tee over to the concern? 

* A. Col. Lvnn didn't sav I said that—I want to correct 

* vou. Col. Lvnn said he didn’t sav anvthing about mv saving 

* repudiating the contract. What happened was, -we had 
J some pretty strong words. And he said he called me a few 
l things and I called him a few things. He said to me “didn’t 

you intend to give us—didn’t you write and offer to give us 

* a fee"? I said I would never have written the letter if I 
had know that you were going to give that money to the 

j General Fireproofing Company. 

Q. And the letter you refer to is the letter in evidence 
i here? 

A. The letter in evidence. 

Q. Where you offered to give them a forwarding fee? 

| A. Asked if I repudiated that offer. He never once asked 
me if I had. That was the whole question whether I had 
ever promised to give him one-half, he knew I never prom¬ 
ised that. What happened was I asked the Judge, half of 
this wasn’t in dispute. $7,000 of this money was not in dis- 
x pute. I asked him in this litigation dow T n here would he 
consent that that $7,000 be paid. And he hold the 

227 rest. And Col. Lynn will tell you this is what he said; 
he said. “I wouldn’t let vou get a cent, even what be- 

longs to you, so long as you are fighting this case”. 

Q. Judge Smith said this? 

A. Judge Smith said Col. Lynn heard him say “I will see 
that you don’t get a cent until you turn over the whole 50 
percent”. That is what lie said. 


Q. In your discussion at your office in October, 1938, with 
Judge Smith, was there anything said about the contract 
not disclosing this division because vou didn’t want vour 
other clients to know you were charging as little as 10 per¬ 
cent? 

A. In a wav that is what was said. He said “don’t vou 
» * 

make it less,” not the fee, but the amount I was to charge 

him. 

Q. The amount you were to charge w r hom? 

A. Charge General Fireproofing. 

Q. He asked you to make it less? 

A. Yes. I said I don’t want to do it, I have never gone 
below 25 percent. I can truthfullv tell anvbodv and thev 
can look at my books. I have never gone below 25 percent. 
He kept on talking and I said, I’ll tell you what I can do, if 
you will establish $200,000, I will do it for 20 percent. 

Q. Nothing was said about the fifty-fifty division 

228 between them? 

A. No. 

Q. The fact you didn’t want to include it in the contract? 
A. No, he didn’t say that. He didn’t say it or ever talked 
about putting it in the contract. 

Q. He says you agreed on a fifty-fifty division and it was 
proposed to draw such a contract up and you didn’t want 
your other clients to know you were charging less. Nothing 
was said about that? 

A. Are you talking now about the fee? 

Q. He claims that you offered to give him half the fee. 
You didn’t offer to do that? 

A. Oh, no. That wasn’t discussed. 

• •#••••••• 

229 I suggested to Col. Lynn he ought to compromise 
it because they couldn’t prove it, absolutely couldn’t. 

And I got Mr. Gamer to agree to compromise it and the 
amount subject to their coming over. We went all over it 
and we prepared a memorandum which they used at that 
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hearing. The things we felt were not a proper charge. , 
Some labor that occurred after the X.R.A. case. We went 
all over that and we sent for them to come. The amount of 
$69,000 was practically agreed upon before they ever came 
here. 

I took them down and showed them the figures, that is 
why I went out while they were checking up the figures I 
had prepared myself with the government counsel. 

Q. Mr. Rhodes, as a matter of fact, how many would you 
estimate, were the number of conferences you had with 
government representatives in connection with this claim? 

A. I should say twice a week for a period of four or five 
months. That counts the other former attorney. 

Q. With Mr. Mitchell and his successor? 

A. Yes. 

Q. Mr. Rhodes, as a matter of fact, after you filed your 
petition in the Court of Claims, there wasn’t any question 
about whether the government owed this money, if 
2.10 they could establish these increased costs? Isn’t that 
what the point was" 

A. The point was the government would pay it if they 
could show they had incurred it. 

Q. In other words, if they could show that was a matter 
of figures, a matter of evidence disclosed by accounting? 

A. They couldn't show it. 

Q. If they could show they had incurred the increased 
costs in compliance with the National Recovery Act, then 
the government would pay? 

A. The government did, in most of those cases. 

Q. Therefore, it became a matter of negotiation rather 
than arguing the case in court? 

A. That is right. 

Q. You carried on these negotiations with the govern¬ 
ment in connection with this claim? 

A. I did. 

0. Did you say just before the conference in which Col. 
Lynn and Judge Smith came down to Washington, about 
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that you had practically agreed with Mr. Gamer? That 
you had practically agreed to settlement of $69,000? 

A. Yes. 

Q. You could not establish $200,000 because their figures 
would not substantiate it? 

231 A. No, thev would not. Thev admit that when thev 
got here the auditor admitted that. 

o 

*«#••••#•• 

235' Q. You heard testimony, Mr. Rhodes, that you had 
an agreement with Judge Smith’s office to divide the 
fee on an equal basis? 

A. That is absolutely untrue. 

• •#•**«#•• 

Q. You heard the testimony that the original claim 
236 of the General Fireproofing Company amounted to 
approximately $200,000? 

A. That is correct. 

Q. Is il a fact that that merely represented the claim 
of General Fireproofing that in performing their contracts 
with the United States they had incurred, to that extent 
or to that amount, additional costs of labor and material in 
fulfilling their contracts? 

The Court: Since the passage of the X.R.A.? 

Mr. Halper: Yes. 

The Court: By reason of the passage of the N.R.A. 

The Witness: That is what they claimed. 

• •#••••••• 

Q. That was their claim? 

A. Yes. 

Q. They asserted that claim against the United States? 
A. Yes. 

Q. When you finally agreed to settle for a sum much less, 
actually $69,000, that was because the United States wasn ’t 
satisfied that the General Fireproofing Company had in¬ 
curred these losses or these extra costs? 
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A. They had incurred the losses but it wasn’t due to any 
cause for which the government was responsible. 

Q. I see. It wasn’t due to the fact that the Gen- 

237 eral Fireproofing Company had complied with the 
National Recovery Act? Is that it? 

A. They had complied with the Act, but, for instance, they 
put in their expenses for labor and part of that labor had 
gone on other jobs that weren’t allocated. 

Q. Tn other words, some of those additional costs for labor 
and material had been incurred in fulfilling a contract wfitb 
a person other than the United States? 

A. Yes, sir. 

Q. Was it true also that some of those alleged costs were 
incurred at a time not within the scope of the N.R.A.? 

A. That is correct. 

238 Q. This controversy that was represented by this 
claim or the suit you filed in the Court of Claims 
didn’t require for its solution any matters of law, any 

239 briefs or any questions of law? 

A. No we agreed upon that. The government at¬ 
torney and myself agreed upon all questions of law. 

I 

Q. What it came down to was a factual situation? 

A. That is correct. 

Q. Did these records disclose a case entitling the claim¬ 
ant to recover? 

A. That is right. 

Q. That was a matter of figures? 

A. A matter of figures. 

Q. So, then in your negotiations with the representa¬ 
tives of the United States, you simply sat down and went 
over a mass of figures which were submitted by Ernst & 
Ernst, is that right? 

A. That is right. 

«#•••••••* 
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240 Q. You testified you went dowm there twice a week 
over a period of four or five months? 

A. That is right. 

• ••••••••• 

A. My recollection is just an awful, raw guess. After 
I got Mr. Mitchell, I went w’ith him two and three times 
a week, for, I would say, a couple of months. But then 
he went out of the picture and I started down there daily 
trying to get the government to appoint a man to take 
his place. I am just guessing, but this must have been 
two or three months before anybody took his place. 

Q. Was Mr. Gamer the successor? 

241 A. Yes. 

Q. How long did you confer w’ith Mr. Gamer? 
State the period and number of conferences you had with 
him? 

A. I couldn’t tell that. I could only guess. I had constant 
visits with him. We went over all of these figures. He and 
I represented what wo thought was an agreement. When 
they came on here there w’as nothing for me to do—for them 
to do—but verify and check the conclusion Mr. Gamer and 
I had reached. They agreed with me. That is the reason 
I didn’t stay in the office all the time. They wonted to come 
here to check w’hat Mr. Gamer and I had done. 

Q. I wont to ask you this. State just exactly what the 
nature of the conference or conferences wore w’ith Mr. 
Mitchell and Mr. Gamer and other representatives of the 
government, in connection with this claim? What did you 
discuss? 

A. Mr. Mitchell would say, “Mr. Rhodes, you know very 
woll they are not entitled to charge this, it does not come 
within the period of the law’”, say here is $40,000. 

Q. Slowly. 

A. I am sorry. We would take up different phases of it, 
the parts of w’hich I can’t remember now’, different parts he 
claimed—he first offered $44,000. I turned that down. I 
wrote and told them. 
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Q. Before you get to that, I want to know the na- 

242 ture and character of the discussions with these gov¬ 
ernment representatives concerning this claim? 

The Court: He wants to know whether you talked about 
matters of law or matters of calculation, matters of fact? 

The Witness: Both. 

Q. What were the matters of law that were involved? 

A. The facts were whether or not they had included items 
that were properly chargeable to a private contractor and 
not a government contract. 

Q. In other words, it was a question of law as to whether 
an item of increased cost of labor and material was properly 
allocated to this claim in view of the fact it might have been 
for work done for a private person and not the United 
States? 

A. Yes. 

Q. What was another angle? 

A. Another was whether or not the Act of 1938 covered 
the case, the date it was contracted, whether that was within 
the scope of that law, the period. That was the main question. 

Q. In other words, there was a question which arose as 
to the time the contract was entered into in relation to the 
enactment of the Act? 

243 A. Yes. 

245 Q. At the time they came down, the testimony here 
shows there was cuite a bit of correspondence be¬ 
tween you and them regarding the fixing of time of appoint¬ 
ment to see these government men; when they came down 
what progress had you made up to that point, with the gov¬ 
ernment representatives? 

A. I had completed all my work as far as the govern¬ 
ment was concerned, and all that was required, he had to 
bring an officer from the company down to agree to it. 

Q. I see. 
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The Court: When these gentlemen came from Ohio, were 
you then in a position to make a recommendation to them? 
The Witness: I was. 

The Court: What was you recommendation? 

The Witness: That they take the $69,000 I thought I could 
get for them, and Col. Lynn agreed with me, before we went 
there. 

By Mr. Halper: 

Q. Not too fast. Your recommendation was that they 
take $69,000? 

A. That is right. 

• •*••••••• 

247 In your agreement with the General Fireproofing 
Company in connection with this claim, was there any 

burden or any requirement imposed on you to get up any 
figures or audits? 

A. Not the slightest. They were supposed to get up an 
audit. 

• •***#**•• 

Mr. Cushwa: Due to Judge Smith’s familiarity with the 
questions of fact and that he had these discussions 

248 himself with Rhodes, I have asked him to cross ex¬ 
amine Mr. Rhodes. 

#•#•••••*• 

Cross Examination 
By Mr. Smith: 

Q. Mr. Rhodes, in connection with your testimony, you 
have made the statement on two or three different occasions 
that I had opposed your employment as counsel in this case, 
is that correct? 

A. Yes, you had. Mr. Brainerd wrote me that. 

• •#•*•••#• 

253 Q. Did it ever occur to you it was an unusual thing 
for me to come there to try to employ you and still 
say I was opposed to your being there? 
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A. It was. The strangest thing was you testified that 
you came there to investigate seven firms who had written 
to you and you had been sent there to make a report as to 
what you thought of the fitness of the various people and 
I thoftgbt it strange afterwards when you suggested that 
you make a contract; when you are supposed to make an un¬ 
biased report, you would come there and try to get a shake- 
down from me before you made your report as to who you 
had found satisfactory. 

I 

• «*••••••• 

The Witness: When I heard you had claimed you made 
an agreement with me, which in our law is criminal, before 
you had made your report which was supposed to be 
254 unbiased, to your office, as to who you had found the 
most fit person, you tried to get me to say that I would 
give you one-half. You said that I agreed, and you agreed 
with me, that you would make a favorable report if I would 
give you half. I say that is criminal. And you know you 
wouldn’t have dared mention it in my office. 

• •#••••*•• 

Q. Who else from our office did you ever talk to or from 
the Fireproofing Company, in regard to your employment? 

A. Not another soul. You left my office and you were to 
report to your people whom you thought w’as the most fit. 
You said, w’hen you went out of my office, that you had an 
agreement wfith me, if you w’ould make a favorable report, 
a report favorable to me, I would give a cut-back of one- 
half. 

Q. You mean I made that statement? 

A. You make it now’, the first time you were in my office. 

Q. No. If you say I am making that statement, it just 
show’s you are entirely off and don’t know w’hat you are 
talking about. 

A. Judge Smith, you came to my office and the first thing 
you said w’as you had to go and call on these various people. 
You so testified that that w’as what you came for and 
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255 you had to go back and report what you found. You 
asked me what my experience was. 

Q. Which time are you talking about? 

A. You only came to my office one time. 

• •#*•••*#• 

Q. 1 was only in your office once? 

A. One time. 

• ••••••••• 

The Court: You say he was only in your office once? 

The Witness: Only one time up to the time he came back 
later to tell me he had heard I wasn’t a fit person. That is 
the only time. He came back. I never saw him until that 
time he came back to try to tell me to throw up my hands 
and get out of the case, that I wasn’t a fit person. 

• **•*••••• 

256 Q. It was around the forepart of October that I 
came into your office and discussed the question of 

your employment, did I not? 

A. Yes. 

Q. And associated with our counsel? 

A. You did, associated with your counsel, you asked me 
to represent the Youngstown company. 

• ••••••••• 

258 Q. Weren’t you surprised, then, when this con¬ 
tract came in, in which you were actually employed 
as counsel, associated with our counsel? 

A. No, I wasn’t. That is why I sent you the petition so 
you could let them execute the petition. I prepared it and 
sent it to you. 

• ••••••••• 

Q. Isn’t it peculiar, if I never mentioned it, that this con¬ 
tract that was sent to you then fixed your employment as 
being associated with us ? 

A. You told me you represented them, you didn’t tell me 





64 


that I was to be associated with you. You told me they 
wanted an attorney here in Washington. They came in— 
this letter came. If you had you certainly wouldn’t have 
said anything about trying to get a band-back of 50 percent. 
You wouldn’t have said that. 

Q. Mr. Rhodes, regeirdless of what you say I -would have 
said, let’s continue th:.s. I understood you to say—and if 
I misunderstood you I want the opportunity to correct it— 
that I never at any time, when I talked with you there, sug¬ 
gested that we arrange or see if we could arrange to have 
you or your firm associated with my firm as general 
259 counsel for this company? 

A. To the best of my recollection. Of course, I may 
be wrong about this, but to the best of my recollection we 
never discussed what you had been sent here to find out, as 
to my fitness. You asked me to tell where I had been and 
what cases I had. You even looked over and saw that I 

9 

liad been attorney for the Douglas Aircraft, and those other 
companies. 

Nothing was said about my representing you. 

Q. Xow r , Mr. Rhodes, as a matter of fact, the question of 
me talking with any other attorneys here at the time I was 
with you, I never mentioned to you, did I? 

A. You did. You told me you had six or seven firms and 
used that as a lever to get me to cut the amount I should 
charge them. You told me you had six or seven firms. You 
testified you did when you came to the office there. 

• ••••••••• 

264 The Court: What he says is this: 

He says at the; time you came to see him you indi¬ 
cated that there was a matter of some six or seven law firms 
here in Washington which you had investigated, including 
his firm; that he was surprised at that time when you were 
making the investigation, and that you now say, that you 
were willing as a part of your investigation of the fitness of 
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the firms, to try to get him to give you a kick-back, as he 
expresses it, of one-half of his fee. That is what he says. 
The Witness: That is right. 

• •••*••••• 

272 Q. Isn’t it a fact, then, after I had told you that 
that bill was out of the way of the 25 percent, that you 

turned to me and said well, we will give you one-half of that 
fee? 

A. That is not true. 

Q. For the purpose of trying to get me to consent to the 
fee of 25 percent? 

A. If it were, you should have resented it if I had made 
such a proposition. 

Q. After discussing it, I said no— 

A. Let me ask a question. This last question I want to 
ask you what you said. Didn’t you say to me that 

273 you— 

Mr. Smith: Your Honor. 

The Court: He has a right to answer the question. 

Mr. Smith: He is asking me a question. 

The Witness: In making my answer I understand that 
you said after you told me all the work you had done and 
all the work you had to do, then you asked me would I divide 
the fee. Isn’t that right with you? 

By Mr. Smith: 

Q. No, it wasn’t. I thought you, for the purpose of the 
25 percent, of trying to put that over, offered one-half of 
it to our firm, and I told you that was entirely too much for 
the firm to pay, whether it was paid to one firm alone or 
divided between two, that it was too large a commission. 
A. Did you give any reason? 

Q. I did. 

A. What reason? 

Q. The reason of the size of the claim. 

A. What was the size of it? 
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Q. I told you the size of the claim and told you I thought 
we could make a recovery of approximately $100,000 on the 
claim. 

A. Is that what you said? 

Q. I did. And I called your attention to the things that 
I thought could no - : be recovered. 

274 A. When you swore to it, you knew then you were 
only going to recover a hundred thousand and you 
put me to work to try to get two hundred thousand for you. 

Q. As far as I am concerned, I want to make this state¬ 
ment to you, such a thing as your talking, what you are 
talking about, never occurred, and I never heard it until 
you testified to it yesterday. 

• •#••••••• 

277 Q. After you had agreed to reduce the amount of 
the commission from 25 percent to 20 percent? 

A. Yes. 

Q. Then you agreed to give our firm 10 percent of that 
20 percent? 

A. That is not true. 

Q. Do you remember that ? 

A. That is not true. 

Q. Do you remember me saying to you at that time, “now 
Mr. Rhodes, if that is the arrangement why don’t you make 
the contract 10 percent straight to your company, without 
us having anything to do with the division of it”? 

278 A. It did not occur. 

Q. Didn’t you state to me that you couldn’t do 
that due to the other contracts that you had with 75 or 80 
other people that are on a 25 percent basis? 

A. That is correct. I told you I couldn’t cut the price of 
the commission down lower than 25 percent because the 
lowest I had w’as 25 percent for the Douglas Aircraft. 

Q. You remember that conversation? 

A. I remember that. 
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Q. That you said that you couldn’t do that for the reason 
that they might find it out? 

A. That I had cut the price ? 

• •#••••••• 

Mr. Smith: I am asking him if we didn’t have that con¬ 
versation? 

The Court: He is asking you whether or not he didn’t 
suggest to you that in view of the fact that his firm was to 
get half of the fee anyway, w T hy couldn’t his client make 
with you a straight 10 percent proposition. 

The Witness: That is not true. The question of his fee 
never occurred. 

By Mr. Smith: 

Q. Then I will ask you, further in that. Didn’t 
279 I say to you, “now if that fee is going to be made, if 
that contract is going to be made, for the 25 percent 
fee, then why can’t that contract be made jointly with your 
firm and mine”? 

A. What contract? 

Q. The contract of employment for the 20 percent com¬ 
mission? 

A. That didn’t occur. You never spoke about it. Let 
me tell you the first time it wras ever mentioned was when 
I wrote to you and told you, wrote to Col. Lynn and told 
him that we had reached a conclusion and I asked him 
whether or not you were going to get any money. I wouldn’t 
have asked that if I knew’ that. I asked Col. Lynn if you 
w T ere going to get any money out of it. If you weren’t, I 
would like to give a forwarding fee instead of you saying 
I have got a contract with you, and you said “let’s talk that 
over, how r much fee you will pay”. 

• •*••••••• 

Q. Isn’t it a fact, in connection with that, that you said 
that could not be done because under the rules of the Court 
of Claims that there could only be one attorney of record in 
the case? 
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A. There has to be one attorney, I told you. And there 
could be any number of counsel, but they would have to 
have one man here to whom they could send notices. 
2S0 Q. That may be true, I am talking as to the conver¬ 
sation you and I had. You said there could be only 
one firm of record in handling this case, is that right ? 

A. I did not, I showed you a petition where there were 
two or three attorneys on it. 

Q. I am asking you if you didn’t make that statement to 
me? 

A. I did not. 

Q. And that I told you at that time that I would go back 
and take this up with the General Fireproofing Company 
and that I was going to recommend to them that they em¬ 
ploy you and that then you would receive word from me 
later in regard to the arrangement that we had made? 

A. My recollection is that you did tell me you were going 
to recommend me, you thought you would recommend me. 
You didn't say you were going back and take up with them 
any question of division of fees. Because that was never 
mentioned. 

Q. Xo, I don’t say that you said that. I don’t say that 
you agreed that I was to go back and take that up with 
them. You and I agreed on the division of the fee. But 
I went back to take this up with the company, from the 
standpoint of your employment, and I told them I would 
recommend you and you later received the contract which 
was signed by the company, and also signed by you, 

281 and copies distributed, isn’t that correct? 

A. I received copies of the contract. 

• **••••••• 

282 Q. Of course you were not there at the time, I 
wanted to know if you knew, in talking it over, that 

your son, Cooper, had agreed to this, that if we would pay 
$2,500 to your firm that you would retire as the firm of rec¬ 
ord in this case ? 
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A. My son told me that he did talk to yon and that he 
would recommend it. 

• •#*••••#* 

287 Q. Did you have any notation or anything in your 
files indicating anything about there being any fees 
that were due to our company? 

A. No. That is what I thought you would ask me. You 
said that Mr. Klepinger said it was 20 percent. We have an 
open book, my Secretary is here, we have an open book 
there, of everything relating to fee arrangements. If there 
was to be any division of fee, nothing in there showed that 
the General Fireproofing was to receive a cent, not to this 
date. That w~as kept— 

Mr. Cushwa: Just a minute. 

Mr. Halper: That is all right. I want to explain that 
I am not going to hurt you. 

Mr. Smith: Let me tell him what to say. 

Mr. Halper: He said nothing in there showed that Gen¬ 
eral Fireproofing was entitled to a fee, is that what you 
meant? 

The Witness: The forwarding fee. 

Mr. Halper: There is no harm’done. 

The Witness: Mr. Klepinger had access to that book, it 
was out on the Secretary’s desk. The young lady had charge 
of all the fee agreements. Lots of attorneys did get for¬ 
warding fees. She put them on the books as soon as 
2S8 we made them every day—we made the attorneys give 
them to her to put on the books. 

By Mr. Smith: 

Q. There was nothing of that kind in the record as to 
this. 

A. Mr. Klepinger, who said it was 20 percent, knew it. 

Q. I am just asking you the question. There was nothing 
then in your records or any files? 

A. Any files? 
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Q. That yon have ever seen or you found or have found 
since ? 

A. Xo, not the slightest. The first letter, Judge, was my 
letter to the company, asking them were they going to get 
a fee. 

Q. Here is a letter that has been introduced as Interven¬ 
ers’ Exhibit Xo. 10, signed by you. That is your signature, 
isn’t it? 

A. That is true. 

I said there— 

Q. Just a moment. I want to read this and ask you, then, 
what you meant by it: “ Ir looking over the papers in this 
case I notice the statement that your firm was to receive a 
forwarding fee”. 

A. That is what I said. 

289 Q. You said now there wasn’t anything in vour 
file that indicated that. 

A. There was nothing in that, simply the correspondence 
after that letter. 

Q. I am talking about the time you wrote the letter. 

A. I never saw it. 

Q. You mean to say now there wasn’t anything in your 
files showing there was anything about our fee? 

A. Any agreement about the fee. Xothing. 

Q. AYhat do you say as to the statement you made in 
that letter? 

A. You read the letter “I notice the statement your firm 
was to receive the forwarding fee, your claim was”—. 

Q. Xot your claim, that isn’t in that letter. 

A. I wish you would ask Judge Smith just what the 
amount of your fee is.” 

If I had had a record of it I would have put it in my 
files. The record shows "he amout of fee was discussed 
with my son, Cooper. That is all it was. 

Q. Your statement in there, in looking over the papers 
in this case I notice a statement that your firm was to re¬ 
ceive a forwarding fee? 
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A. Yes. "Will you get the answer to that letter? 

The Court: The answer is in evidence. 

The Witness: The answer is in evidence? 

290 The Court: The witness says he was referring to 
the conversation you had with his son, is that right? 

The Witness: That is right. 

By Mr. Smith: 

Q. Is there any other explanation of your statement in 
the record and your statement on the witness stand that you 
wish to make? 

A. It is all in the record. That doesn’t show any fee hav¬ 
ing been fixed. I was only trying to protect your company 
before I settled it. 

Q. I want to refer to vour visit to Youngstown in my 
office. I am trying to make this as brief as I can. I will 
make it as brief as I can from now on. You were in our 
office September, of 1943, were you not? 

A. I don’t remember the date. 

Q. You remember the time you were down there in re¬ 
gard to one of these N.R.A. cases? 

A. That is right. 

Q. Down at Youngstown? 

A. I was. 

Q. And that you called up Mr. Lynn and asked him to 
come over to the court? 

A. Yes. 

Q. What was the reason you stated for having him come 
over there? 

291 A. Not one single thing. I told him I would like to 
talk with him. I don’t think I gave my reason, as I 

recall, because he came over and wanted to hekr me exam¬ 
ine a witness. He stayed there for probabily a half hour, 
I think. 

Q. When was it he told you he wanted to hear you try a 
lawsuit ? 
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A. I think when he was there, he said “I’ll come right 
over, I want to hear you try the thing” when I talked to 
him on the phone. 

Q. Yesterday, I understood from your testimony that he 
had previously told you that if at any time you were trying 
anv cases down in that vicinitv that he wanted vou to let him 

i i i 

know so he could go over and let him try it? 

A. I think that was stated. I know* on this particular 
occasion he said “I want to come over and hear vou trv it”. 

1 V 

He told me afterwards that he enjoyed it very much, and 
didn’t know when he had enjoyed anything more than my 
examination of those witnesses. 

That is what he told me. 

• *#*••••#• 

292 Q. At the time you came over to our office during 
the course of the conversation, when Mr. Lynn and 

you were present, do you recall that you were sitting oppo¬ 
site me at my desk and that I said to you, “Mr. Rhodes, do 
you mean to say that you didn’t agree with me that our firm 
was to have one-half of the 20 per cent compensation in 
this case?” 

A. You did say something like that. 

#•#••••••• 

293 The Witness: You knew I hadn’t agreed to pay fifty 
per cent, but when I wrote you that letter offering to 

give you a forwarding fee, I said I didn’t know at that time 
you would give the company a cutback. We were referring 
to my offer to give you a forwarding fee, not to that agree¬ 
ment. You mean to say I admitted in your presence that 
I was guilty of a falsehood, that I had agreed to give you 
that? Then I said, “Judge Smith, will you—” and Col. 
Lynn heard me say this, “Judge, there is no dispute be¬ 
tween you and I but about one-half of that fee which is 
being held up in Washington. Are you willing I 

294 should have the one-half?” You said, “Before I 
would let you have one half, I would see you”—I 
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don’t like to say where you said you wnuld see me. “Before 
I will let you have one-half of that—one cent of that, I will 
fight you to the last cent of that. If you don’t agree to fifty 
per cent, I will see you don’t get your hand on a cent of it.” 
I told you what I thought of you, and you walked out of the 
office. 

• •#••••••• 

299 Charles F. Smith, a witness on behalf of the inter¬ 
vener, having been previously duly sworn, resumed 
the stand. 

302 The Witness: On this question, I never at any time 
had any conference with Mr. Rhodes at all in which 

I attempted to make any arrangements or other arrange¬ 
ments for fees other than the testimony that I gave in chief, 
and never at any time attempted to have him pay me any¬ 
thing or to pay my firm any fee, and especially the ques¬ 
tion as to the conference with other attorneys in Washing¬ 
ton, and that I was indicating I would select his firm upon 
him giving me half of the fee, is purely and simply made out 
of nothing and is entirely and utterly false. It was never 
discussed. 

303 Donald J. Lynn, a witness on behalf of the inter¬ 
vener, having been previously duly sworn, resumed 

the stand. 

• •#••••••• 

Redirect Examination 
By Mr. Cushwa: 

Q. Col. Lynn, did Mr. Rhodes at any time advise you he 
had made a settlement with the Department of Justice? 

A. He did not. I never heard of any settlement 

304 proposition until we made it that day. I arranged 
for that conference myself by writing to the Depart- 
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ment of Justice on August 27, 1940, and I received a reply 
from them on November 12th, 1942. 

• •#•«*••••• 

(Letter dated November 12,1942, 
referred to above, was marked 
Interveners’ Exihibt 17 and re¬ 
ceived in evidence.) 

• •#•*»••••• 

Q. Col. Lynn, did you ever at any time express to Mr. 
Rhodes any statement with regard to hearing any trial that 
he was conducting? 

A. I did not, furthermore, the hearing over there that 
day, when I got in about one o’clock, Government counsel 
was finally concluding some evidence. I heard no case other 
than finishing of Government counsel’s production of 

evidence. 

• *#•«*••••• 

305 Recross Examination 

By Mr. Halper: 

306 Q. Prior to that time, any mention of a sum of 
$69,000 was as a matter of fact based upon a state¬ 
ment by Government representatives that they would rec¬ 
ommend such a settlement, isn’t that true? 

A. Mr. Halper, we never knew of the figure of $69,000 
until after Mr. Rinta and Mr. Monroe had got together 
during the noon hour on November 23, at their computing 
of costs. We had agreed on a formula during the morning 
conference, that we could not recover for increased costs 
which were incurred subsequent to April 1st, 1934. We had 
agreed on the labor cost up to noon. The material cost was 
as yet undetermined, but the formula was set. Mr. Rinta 
and Mr. Monroe computed that out during the course of the 
afternoon, and the figure of $69,000 odd thousand dollars 
was arrived at, which Mr. Gamer said he would recommend 
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to his superiors. And I never knew until my telephone 
conversation with Mr. Rhodes on December 30, at Colum¬ 
bus, that the Department of Justice had finally approved 
Mr. Gamer’s recommendation. 

Q. But you would not say Mr. Rhodes had not discussed 
with Mr. Gamer prior to your conference, these figures of 
$69,000? 

A. Yes, I could say the figure of $69,000 was im- 
307 possible of ascertainment, because the auditors com¬ 
puted it that day while I was there. I didn’t know at 
twelve o’clock when we adjourned for lunch, what the figure 
would be. 

• •*••••••• 


III. ADDITIONAL PAPERS. 

Opinion of Justice Goldsborough. 

311 Monday, November 27, 1944. 

The above-entitled cause came for judgment before 
Associate Justice T. Alan Goldsborough, in Civil Division 
No. 5, at 10 o’clock a. m. 

• •*••••••• 

312 The Court: In this case, the intervenor is a law 
firm of Youngstown, Ohio. The case of intervenors 

is built around the testimony of Charles F. Smith, one of the 
partners. His testimony, in so far as it is material to the 
issues involved, is that he and the defendant, Fred B. 
Rhodes, had a consultation as to what Fred B. Rhodes’ law 
firm wmuld charge General Fireproofing Company for rep¬ 
resenting them in Washington in connection with a claim 
to be presented to the Court of Claims for increased costs 
incurred by them by virtue of the passage of the National 
Industrial Recovery Act, which was later declared to be 
unconstitutional. 

313 The defendant claimed that in this classification he 
had always charged 25 per cent, but that it was 
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agreed that his charge would be 20 per cent; that the inter¬ 
venors finally made this arrangement with him; that he 
should charge 20 per cen:, should enter into a contract 
with the General Fireproofing Company in that amount, 
and that that contract was to be of such a character, to be 
so conclusive that he could say truthfully, and if necessary 
testify truthfully that he was to get 20 per cent. And by nec¬ 
essary inference, that Charles F. Smith, representing the 
intervenors, could also say truthfully and testify truthfully 
that he was to get 20 per cent; but that he agreed that he 
would remit to the intervenors one-half of that amount. 

The defendant says that that arrangement was not made. 
The defendant says that he wanted 25 per cent and couldn’t 
get it and that due to the size of the claim, he finally agreed 
to take 20 per cent, and that nothing was said whatever 
about this arrangement that was testified to on the part 
of the plaintiffs. 

There was some correspondence which had to do with 
fees. The defendant wrote the plaintiff and I don't remem¬ 
ber the gist of that letter, that is the reason I wanted it— 
1 mean 1 don’t remember the exact gist of it. It was some¬ 
thing to the effect that he wanted to know' w'hether they 
were to be paid. Didn’t he? 

314 Mr. Halper: He said he saw' something in the rec¬ 
ord about a forw'arding fee and he w'anted to know 
what they expected, or something to that effect. 

The Court: And the answ’er made no reference to this 
alleged fifty-fifty agreement which had been testified to by 
the plaintiff. Later the defendant w'rote the intervenors 
suggesting that if they were to get no fee from their client, 
that he w'ould pay them a forwarding fee of one-third. As 
far as I remember, there was nothing in any answer to that 
letter making a claim to this fifty-fifty proposition. Is 
that correct? 

Mr. Halper: Yes, your Honor. 

The Court: That is my distinct recollection. I am sorry 
I haven’t the details here. 
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In the first place, the Court’s opinion is that the testi¬ 
mony of the defendant is more satisfactory, even the oral 
testimony is more satisfactory than that of the intervenors. 
And the opinion of the Court also is that the documentary 
evidence, the evidence that doesn’t need any interpretation 
whatever, is overwhelmingly in favor of the defendant’s 
contention. 

That is sufficient to dispose of the case, because that is 
tantamount to the Court saying that the intervenors didn’t 
sustain the burden of proof, which was clearly upon them. 

But there is another consideration which the Court 
315 thinks is fundamental, and that is this: If it is true, 
as intervenors state—of course they are bound by 
their testimony—if it is true that this final arrangement 
with the defendant was of such a character that the defend¬ 
ant could truthfully say and could truthfully testify and call 
upon the intervenor to truthfully say and truthfully testi¬ 
fy that he was to get 20 percent, that that was to be his fee, 
then this other arrangement, is nothing in the world—by 
the way, the witness Smith stated that this subsequent 
agreement, this other agreement was to be a gentlemen’s 
agreement, which in this case could be nothing in the world 
except that the defendant said if and when I get this 20 per 
cent, I will make you a present, speaking legalistically now, 
make you a present of ten per cent. It had no legal effect 
whatever. Because, if the plaintiff’s testimony is true, if 
this was to be a bona fide 20 per cent arrangement, then 
there was no legal way the intervenors could get ten per 
cent away from the defendant. 

So not only the question of the weight of evidence, but if 
there had been a motion on the part of the defendant for a 
directed verdict at the conclusion of intervenors’ case, the 
motion would have had to have been granted. The Court 
doesn’t think the plaintiff’s testimony shows any legal, bind¬ 
ing agreement betvreen the defendants and the intervenors. 
• ••••••••• 
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317 Filed Dec. 4, 1944. 

Judgment Dismissing Complaint of Intervention and Direct¬ 
ing Disbursement of Registry Funds. 

This action came on to be further heard at this term, 
upon the complaint of intervention of Charles F. Smith, 
Donald J. Lynn, T. Lamar Jackson, Norman A. Emery and 
David E. Jones, and the answer of the defendant Fred B. 
Rhodes thereto, and there having been trial of the merits 
by the Court, without a jury, it is, upon consideration 
thereof, this 4th day of December, 1944, ADJUDGED, as 
follows: 

1. That said complaint of intervention be, and the same 
hereby is dismissed. 

2. That subsequent to thirty (30) days from the date 
hereof, the Clerk of the Court be, and he is hereby author¬ 
ized and directed to pay to the defendant Fred B. Rhodes, 
out of the sum heretofore deposited in the registry of the 
Court on January 25, 1944, the sum of seven thousand one 
hundred thirty six and 39/100 dollars ($7,136.39), said 
check to be delivered to the attorney for defendant Fred B. 
Rhodes; provided, however, that if the intervenors herein 
notice an appeal within said period of thirty (30) days 
from the date hereof, then, in that event, the sum hereto¬ 
fore deposited in the regi stry of the Court shall be retained 
in said registry, pending the outcome of said appeal. 

By the Court, 

T. Alan Goldsborough, 

Justice. 

• ••••••••• 

322 Filed Feb. 7, 1945. 

Findings of Fact and Conclusions of Law. 

This action came on to be further heard at this term, 
whereupon, this 7th day of February, 1945, the court makes 
the following 
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Findings of Fact. 

The intervening plaintiffs, Charles F. Smith, et al., are 
a firm of practicing attorneys of Youngstown, Ohio. The 
defendant, Fred B. Rhodes, is a practicing attorney in the 
District of Columbia. 

Charles F. Smith, one of the intervening plaintiffs, con¬ 
ferred with the defendant Rhodes in the District of Colum¬ 
bia concerning what fee the Rhodes firm would charge the 
General Fireproofing Company, a client of the intervening 
plaintiffs, in the prosecution of a claim before the Court 
of Claims involving increasing costs incurred by the client 
by virtue of the enactment of the National Industrial Re¬ 
covery Act which was later declared unconstitutional. 

Rhodes claimed that in this class of cases he always 
charged a fee equal to 25 per cent of the amount recovered, 
but because of the size of the claim, he consented to and 
later agreed with Smith that the charge should be 20 per 
cent. As a result of the conference, it was agreed by Smith 
and Rhodes that Rhodes should enter into a contract 
323 with the General Fireproofing Company upon those 
terms. Smith contended that at this conference, it 
was agreed that his firm and Rhodes’ firm should, upon 
earning the fee, share it equally. The defendant, Rhodes, 
however, insisted that no arrangement for the division of 
the fee was made; that he wanted to charge a contingent 
fee of 25 per cent, but could not get it, and that due to 
the size of the claim he finally agreed to take it upon a 
basis of 20 per cent; he denied that anything whatsoever 
was said about an arrangement to divide the fee. 

Rhodes thereafter entered into the contract with General 
Fireproofing Company, prosecuted the claim to effect, and 
was entitled to a fee amounting to $13,872.78, which the 
General Fireproofiing Company paid into the Registry of 
the Court, pending the contest between the intervening 
plaintiffs and the defendant Rhodes. 

On May 15, 1943, Rhodes wrote a letter to the inter- 
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veiling plaintiffs, directed specifically to Lynn, a member 
of the firm,, in which he stated: 

“In looking over the papers in this case, I notice 
a statement that your firm was to receive a forwarding 
fee. I wish you would ask Judge Smith just what the 
amount of your fee is. My records show the amount 
of the fee was discussed with my son, Cooper.” 

The intervening plaintiffs made no protest on this state¬ 
ment of Rhodes concerning the forwarding fee, nor did 
they reiterate their position that they were entitled to one 
half the fee; on the contrary, Smith replied to the above 
letter on May 19, 1943, as follows: 

“You are correct in that I discussed the question 
of fees with your son Cooper some time ago. It occurs 
to me that probably the best way to handle this case 
is when the money is available for the payment of this 
judgment that I come to Washington and we sit down 
together and discuss it. I feel sure it can be handled 
satisfactorily to both parties.” 

On July 12, 1943, Rhodes again wrote to the firm, 
324 attention of Lynn, as follows: 

“I think it might be well at this time to take up 
the question of fee. The lowest fee we have ever 
charged in this case was a contingent fee of 25 per cent. 
This is the amount of fee which the Globe-Wernicke 
Company is paying to us on their claim. We wrote Mr. 
Bell under date of August 27, 1938 advising him that 
our fee would be 25 per cent. Under date of October 
24, 1938, we received the enclosed letter from the Gen¬ 
eral Fireproofing Company in which they intimated 
that our fee was to be 20 per cent and to be paid in full 
to us and that they, apparently, expected to pay your 
fee in addition. 

I trust that this is the case, because, otherwise, they 
would not be paying any sum whatever for the work 
which we did in securing the passage of the relief bill. 

Of course, if they do not plan to pay your firm 
separately for your work, we will be glad to pay you 
the regular forwarding fee of one third of the amount 
paid. ’ ’ 
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There is nothing in any reply to this letter asserting 
a claim based upon an equal division of the fee. 

Rhodes subsequently learned that Smith planned to re¬ 
turn one half of the fee received by his firm to the client, 
General Fireproofing Company. This Smith admitted in a 
letter written by him on July 17, 1943, to George C. Brain- 
erd, president of the General Fireproofing Company, in 
which Smith states that he has “agreed upon receipt of 
one half of the fee to endorse it over to the company”. 
Thereupon, Rhodes refused to further consider the for¬ 
warding fee. 

Whereupon the court makes the following 

Conclusions of Law 

1. The testimony of the defendant is more satisfactory, 
in the opinion of the court, than that of the intervenors, 
and further the documentary evidence overwhelmingly sup¬ 
ports the defendant’s contention. 

2. The intervening plaintiffs have failed to sustain 
325 the burden of proof in establishing their alleged 
claim. 

3. The defendant is entitled to a finding in his favor. 

4. Notwithstanding the court finds upon a consideration 
of all the evidence in the case that the intervening plain¬ 
tiffs have not sustained the burden of proof in attempting 
to establish their claim, nevertheless, upon the intervening 
plaintiffs’ own testimony, the defendant would have been 
entitled to a directed verdict on his behalf at the close of 
the intervening plaintiffs’ case, for the following reasons: 

The intervening plaintiff Smith, testifying on behalf of 
i himself and the co-intervenors, stated that at the confer¬ 
ence with Rhodes he urged that Rhodes enter into a contract 
with General Fireproofing Co., for a fee based upon 20 
per cent of the recovery; that Rhodes refused because his 
customary fee was 25 per cent, but finally agreed to charge 
20 per cent because of the size of the claim. Smith then 
testified that Rhodes insisted that the agreement with 
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General Fireproofing Company be such that he could truth¬ 
fully say and that Smit'a, too, could truthfully say, that 
Rhodes was to receive the full 20 per cent of the amount 
recovered. Smith testified that there followed a “gentle¬ 
men’s agreement” with Rhodes that Rhodes should return 
to Smith one half of the ultimate fee. Since the latter 
“agreement” was of no legal binding effect, and could not 
have been enforced by Smith, the plaintiffs’ testimony 
standing alone would have entitled the defendant Rhodes 
to a directed verdict. 

By the Court, 

T. Alan Goldsborough, 

Justice. 

Civil Action No. 20502 
IV. EXHIBITS. 

Interveners’ Exhibit No. 1. 

329 Filed Jan. 26,1945. 

Fred B. Rhodes 
Cooper B. Rhodes 
Robert F. Klepinger 
Carl H. Willingham 

Law Offices 

RHODES, KLEPINGER & RHODES 

National Press Building 
Washington, D. C. 

Telephones District 6491—6492 

July 19, 1938. 

General Fireproofing Co. 

Youngstown, Ohio. 

Gentlemen: 

As you probably know, our firm represented the contrac¬ 
tors who were instrumental in securing, at the last session 
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of Congress, the passage of the Act for the relief of con¬ 
tractors who -were subjected to additional costs by reason 
of the passage of the National Recovery Act. 

On behalf of such contractors, we prepared the form of 
bill introduced in the House and Senate. In drafting this 
legislation, which was enacted without change, we kept in 
mind the restrictive terms, conditions, limitations and the 
construction placed on the old Act by the General Account¬ 
ing Office. 

We are very anxious that the unfortunate experiences of 
the contractors under the old law be avoided. It is highly 
essential that there be a uniformity of procedure, not only 
in proving the cases before the Commissioner, but also in 
the scope of the claims which will be filed in the Court of 
Claims. 

The new law is very liberal and consequently contractors 
will not be limited to any particular percentage of profit, 
as in the former Act. In drafting this legislation we 
also inserted a clause providing for recovery for an addi¬ 
tional period from June 16th to August 10th. 

We understand that certain letters have been sent out 
from Washington suggesting that a compliance with the 
National Recovery Act is necessary. In our opinion, it will 
not be required to submit proof of compliance with the 
National Recovery Act, as the original relief law has, in 
effect, been repealed. 

If you are interested in the uniformity of procedure 
suggested above, we would be very glad if you or your 
attorneys would communicate with us as promptly as pos¬ 
sible. We should be pleased to furnish you with any addi¬ 
tional information which you might desire with regard to 
the scope of this relief act, as evidenced by the Committee 
Reports, or on any other point. 

Very truly yours, 

Rhodes, Klepinger & Rhodes. 

Fred B. Rhodes. 

Civil Action No. 20502. 
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Interveners’ Exhibit No. 2. 

Fred B. Rhodes 
Cooper B. Rhodes 
Robert F. Klepinger 
Carl H. 'Willingham 

Law Offices 

RHODES, KLEPINGER & RHODES 

National Press Building 
Washington, D. C. 

Telephones District 6491—6492 

330 Filed Jan. 26,1945. 

August 27, 1938. 

The General Fireproofing Co. 

Youngstown, Ohio. 

Attention: Mr. R. M. Bell. 

Gentlemen: 

This law firm represented the Derby Equipment Com¬ 
pany and certain other contractors who were interested in 
securing the passage of a relief Act covering excess costs 
incurred by reason of the passage of the National Recovery 
Act. We were able to secure the passage of this legislation 
and the President signed the Act under date of June 25, 
1938. 

Under date of January 24, 1938, you wrote the Derby 
Equipment Company that you were interested in this matter 
but did not feel that you would be justified in joining with 
our group at the present time. We assume that your attitude 
was due to the fact that there was pending a bill, S. 3471, 
for your specific relief. As this bill did not pass, we are 
wondering if you would be interested at this time in claiming 
under the general bill which we had passed. We are 
handling these cases on a contingent fee of 25% of the 
amount recovered, with :he understanding there will be no 
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charge whatever unless we are successful- However, under 
the rules of the Court the claimant is required to pay a 
$10.00 filing fee and is also required to have the petition 
printed which will cost approximately $20.00. 

The Act provides that suits must be filed within six 
months from the date of the signing of the Act. Under the 
liberal terms of this new Act it is not necessary to prove 
compliance with the National Recovery Act nor is the con¬ 
tractor limited to any particular profit. All that is neces¬ 
sary is to show that the passage of the Act caused increased 
cost to the Government contractor either by reason of 
increased wages or increased costs of material. 

As soon as the case is filed in the Court of Claims, the 
matter is referred to a Commissioner to establish the facts 
and report the same to the Court. There is no charge made 
by the Commissioner for this service. 

If this proposition is agreeable, we would appreciate it 
if you would advise us and w^e will send you the necessary 
paper to be executed authorizing us to file your claim. 

Very truly yours, 

Rhodes, Klepinger & Rhodes, 
By Fred P. Rhodes. 

331 P. S. We enclose a copy of the petition we are 
filing in the case of The Globe-Wernicke Co., which 
will indicate the allegations required to be made. 

R. K. & R. 
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Interveners’ Exhibit No. 3. 

332 Civil Action No. 20502 

Filed Jan. 26,1945 
October 24, 1938 

MR. R. B. RHODES, 

Rhodes, Klepinger & Rhodes, 

314 National Press Building, 

1346 F. Street, N. W., 

Washington, D. C. 

Dear Mr. Rhodes: 

I am enclosing herewith a form of petition that I have 
prepared, in which I have followed the Globe-Wernicke pe¬ 
tition, a copy of which you gave me. You will note that I 
have made some changes in it. 

The principal changes are that I have based the date of 
the quotation of prices on the bid filed with the Treasury 
Department under date of March 20, 1933. My purpose in 
doing this is that these quotations were made at probably 
the lowest ebb in the depression and in the business of our 
company. This was right at the time of the bank holiday 
and we will be able to show that in making these quotations 
we sharpened our pencil and based the bid on figures that 
would show little, if any, actual profit and were content with 
what is called a “manufacturing profit.” We were very 
anxious at that time to hold our organization together and 
were content with business at a cost that w T ould not show 
a manufacturing loss. 

I wish you would consider this from the standpoint of 
whether it wmuld in any way affect our right to a reasonable 
profit on the operation in connection with this reimburse¬ 
ment, as we w'ere not at ‘:he time contemplating making any 
actual profit on this contract. 

You will also note that I have included a paragraph cov¬ 
ering losses sustained between June 16, 1933, the date of 
the passage of NRA, and August 10, 1933. You will also 
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note this applies-only to labor costs. My reason for this is 
that a 10% increase in wages -went into effect under date 
of July 16, 1933. While we had been previously notified of 
the award to us on our bid, we did not actually execute the 
contract until July 20, four days after the wage in- 
333 crease went into effect. As I understand it, when a 
bid is filed and an award made, that constitutes a 
contract which would be binding on us, regardless of the 
date when the contract was actually executed bv us. 

•* V 

I would like to have vour reaction on both of these ques¬ 
tions. 

You will also note that I incorporated in the petition the 
fact that under date of May 26, 1936 we asked for a re¬ 
hearing under 45 Stat. 413 and that under date of July 6, the 
hearing was rejected by the Acting Comptroller General. 
I did that due to the fact that in paragraph 9 of our peti¬ 
tion w T e state that no action has been had upon said claim in 
Congress or by any of the departments of the United States 
Government except as thereinbefore recited. Having 
taken this action it seemed to me it was better to refer to 
it in the petition, as no doubt it would develop in the course 
of the hearing. 

I enclose herewith copy of our memorandum in the hear¬ 
ing before the Treasury Department. 

I will appreciate hearing from you as promptly as is 
possible. 

Yours truly, 

Enel. 

CFS :EJ 
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Interveners’ Exhibit No. 4. 

334 Civil Action 20502. 

Fred B. Rhodes 
Cooper B. Rhodes 
Robert F. Klepinger 
Carl H. ‘Willingham 

La w Offices 

RHODES, KLEPINGER & RHODES 

National Press Building 
Washington, D. C. 

Telephones District 6491—692 

Filed Jan. 26, 1945. 

October 26, 1938. 

Honorable Charles F. Smith 
Harrington, Huxley & Smith 
Mahoning Bank Building 
Youngstown, Ohio 

My dear Judge Smith: 

This will acknowledge "he receipt of your letter of Octo¬ 
ber 24, 1938, with its enclosures. 

We have read carefully the petition which you have 
prepared, and believe it to be proper for filing. It appears 
to us that the deviations wffiich you have made from the 
form of the Globe-Wernicke petition are quite appropriate 
in this case. 

Is it your intention to arrange for the printing of the 
petition or do you desire to have us make those arrange¬ 
ments ? 

It is our opinion that the element of profit is not a factor 
in these cases, and that it makes no difference whether or 
not the contractor expected or actually received a profit. As 
we see it, the only question for determination by the Court 
is whether or not the contractor incurred increased costs 
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as a result of the enactment of the National Industrial 
Recovery Act. 

The paragraph in the petition pertaining to increased 
costs incurred between June 16, 1933 and August 10, 1933 
is certainly proper. The client is entitled to recover in¬ 
creased costs incurred during that period even though it 
did not submit a claim therefor to the General Accounting 
Office or other Government department. In this instance, 
the General Fireproofing Company was contractually 
bound by the terms of its bid and the award made to it, 
prior to the execution of its formal contract. 

Very truly yours, 

Rhodes, Klepinger & Rhodes, 
By Fred B. Rhodes. 

FBR :ehl 

Interveners’ Exhibit No. 5. 


335 Civil Action No. 20502 

Filed Jan. 26,1945 

October 31, 1938 

MR. FRED B. RHODES, 

Rhodes, Klepinger & Rhodes, 

314 National Press Building, 

1346 F Street, N. W., 

Washington, D. C. 

Dear Mr. Rhodes: 

I am enclosing herewith petition to be filed in the Court of 
Claims which has been executed by the Secretary and 
Treasurer of The General Fireproofing Company. I have 
made two changes in this petition. On page 2, item 3, I 
have changed the language from “entered into a contract” 
to “executed a contract.” My reason for this is that I did 
not think it advisable to have an allegation that the con¬ 
tract was entered into on July 20,1933, when in fact a part 
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of the award of items under the contract was made under 
date of April 27, and June 13, and the contract actually 
mailed to the Company under date of July 1, 1933. As I 
understand it, the contract became binding on the items 
covered by the award on each of the above-named dates and 
the Company was bound thereby, regardless of the date on 
which the contract was actually signed. 

Also, on page 3, item 5, in the fourth line from the bottom, 
I have eliminated the date of July 20, 1933 and inserted 
therein three dates, April 27 and June 13 being the dates on 
which the Company was notified of the awards under the 
contract, and July 1 the date when the formal contract was 
mailed to the Company. 

It seemed to me advisable to make these changes for the 
reason that under the portion of the claim between June 16 
and August 10,1933, we rely upon a wage increase effective 
as of July 16, 1933 and we could not allege that we did not 
have that increase in mind on July 20, the date the contract 
was signed by the Company. If you concur in this, go ahead 
and have the petition printed and filed. 

I am also enclosing herewith the Company’s check 
336 in the sum of $30, which I understand will be sufficient 
to cover the cost of the printing of the petition and 
brief. This check is made payable to your firm so that you 
can handle this matter in your usual manner. 

I am also enclosing herewith, in duplicate, with one copy 
signed by the Company, the statement of the contract be¬ 
tween your firm and the Company in connection with your 
employment. If you find this in proper form, please sign 
and return the unexecuted copy and keep the executed copy 
for your files. 

I have gone over the question of proof with the Secretary 
of the Company and I am enclosing herewith an outline of 
the matters that it seems to me will be necessary for us to 
prove. I would be very glad to have you go over this to 
see if you concur in the same, and to have you add to it any 
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additional matters that you think should be proved and also 
any other suggestions that you may have. 

You will also find enclosed executed power of attorney for 
your firm. 

You referred to certain other pleadings that you thought 
necessary to file, one of which, I believe, is an application 
for an order to have the Treasury Department turn over to 
you all of its file in connection with this claim, including the 
reports, comments and recommendation of the Procurement 
Division of the Treasury Department. When these are re¬ 
ceived, I wish you w’ould forward the same to me so that I 
can go over them and see what, if any additional matters 
were discussed or suggested therein. 

With kindest regards, I am 

Yours truly, 

Enel. 

CFS :EJ 

337 Youngstown, Ohio 

October 24, 1938 

RHODES, KLEPINGER & RHODES, 

Attorneys at Law, 

314 National Press Building, 

1346 F Street, N. W., 

Washington, D. C. 

Gentlemen: 

On the recommendation of Charles F. Smith, we hereby 
employ you as counsel for our company, to be associated 
with our General Counsel, in connection with the filing of a 
suit in the Court of Claims at Washington, D. C., to recover 
the increased costs and damages incurred by our company 
due to the enactment of the National Industrial Recovery 
Act on our contract No. TGS-9134, with the United States 
Government, covering the fiscal year ending June 30,1934. 

We understand that it will be necessary for us to pay the 
sum of Thirty Dollars ($30) covering the printing of the pe- 





tition and the brief and that upon completion of the case 
we are to pay you a sum equal to twenty percent (20%) of 
the amount recovered on said claim, which sum will be in 
full payment of all fees and expenses incurred by you in 
connection with the prosecution of said claim. You in turn 
agree to use your best efforts in the prosecution of said 
claim and the recovery thereof, and to diligently and with 
all practical dispatch prosecute the same to final judgment. 

Your acceptance of this proposition in writing shall con¬ 
stitute a contract between us covering the matters set forth 
herein. 

Yours truly, 

THE GENERAL FIREPROOF¬ 
ING COMPANY, 

By. 

Secretary and Treasurer 
Washington, D. C. 

October , 1938. 

We accept the foregoing proposition and agree to comply 
with the terms thereof. 

RHODES, KLEPINGER & 
RHODES, 

By Fred B. Rhodes. 
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440 Intervener’s Exhibit No. 10. 

Civil Action No. 20502. 

Fred B. Rhodes 
Cooper B. Rhodes 
Robert F. Klepinger 

Law Offices 

RHODES, KLEPINGER & RHODES 

National Press Building 
Washington, D. C. 

Filed Jan. 26, 1945. 

May 15, 1943. 

Colonel Donald J. Lynn 
Harrington, Huxley & Smith 
Mahoning Bank Building 
Youngstown, Ohio 

Re: General Fireproofing Co. v. The United States Ct. 
Cls. No. 44242. 

9 

Dear Colonel Lynn: 

I made inquiry today at the office of the Committee on 
Appropriation, House of Representatives, and was advised 
that they expect to start work in a/few days on the Defi¬ 
ciency Bill which will include the judgment in the General 
Fireproofing case. 

In looking over the papers in this case, I notice a state¬ 
ment that your firm was to receive a forwarding fee. I 
wish you would ask Judge Smith just what the amount of 
your fee is. My records show the amount of the fee was 
discussed with my son, Cooper. 

Very truly yours, 


FBR :h 


Rhodes, Klepinger and Rhodes, 
By Fred B. Rhodes. 
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Interveners;’ Exhibit No. 11. 

Civil Action No. 20502. 
441 Filed Jan. 26,1945. 

May 19, 1943. 

Mr. Fred B. Rhodes, 

Rhodes, Klepinger & Rhodes, 

National Press Building, 

Washington, D. C. 

Dear Sir: Re: The General Fireproofing Company v. 
United States—Court of Claims No. 44242. 

Mr. Lynn has referred to me for handling your letter of 
May 15. I note that the amount of the judgment in favor of 
The General Fireproofing Company rendered in the above- 
entitled case is being included in the General Deficiency 
Bill by the Committee on Appropriations of the House of 
Representatives, which I assume will be approved by the 
House probably before adjournment. I at least hope so. 

You are correct in that I discussed the question of fees 
with your son Cooper some time ago. It occurs to me that 
probably the best way to handle this case is when the money 
is available for the payment of this judgment that T come 
to Washington and we sit down together and discuss it. 
I feel sure that it can be handled satisfactorily to both 
parties. 

With kindest regards, I am 

Yours truly, 


CFS :E J 
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Interveners’ Exhibit No. 12. 

Civil Action No. 20502. 
442 Filed Jan. 26,1945. 

Law Offices 

RHODES & RHODES 

National Press Building 
Washington, D. C. 

Telephones District 6491—6492 

July 12, 1943. 

Colonel Donald J. Lynn, 

Harrington, Huxley and Smith 
Mahoning Bank Building 
Youngstown, Ohio 

Dear Colonel Lynn: 

The Second Deficiency Bill passed both houses of Con¬ 
gress and was signed by the President today. 

Under the regulations of the Comptroller General, we 
now have to file a claim with the General Accounting Office, 
such claim being based upon the appropriation by Congress. 
It takes about three weeks for this claim to be settled and 
they will not take any steps until we make a formal demand 
for same. 

The various Governmental Establishments have to cer¬ 
tify that there is no claim pending against the claimant and 
the Supreme Court has to certify that there are no appeals 
pending in that Court. You can see, therefore, that we will 
have quite a busy three weeks period ahead of us. 

As I advised you over the telephone, the judgment came 
too late to be included in the Appropriation Bill of the 
House. I was able, however, to get the Budget Bureau to 
send the judgment to the Senate Committee on appropria¬ 
tions. The Budget Bureau has only taken such action on 
one or two occasions in its history, without first getting 
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a call from the Senate Committee so to do. When the 
House Bill reached the Senate I was able to get an amend¬ 
ment to include this appropriation. This made it necessary 
to send the Bill to conference to get the approval of the 
House to the change. 

I think it might be well at this time to take up the question 
of fee. The lowest fee we have ever charged in these cases 
was a contingent fee of 25%. This is the amount of fee 
which the Globe-Wernicke Company is paying to us on their 
claim. W’e wrote Mr. Bell under date of August 27, 1938 
advising him that our fee would be 25%. Under date of 
October 24, 1938, we received the enclosed letter from the 
General Fireproofing Company in which they intimated 
that our fee was to be 20% and to be paid in full to us 
and that they, apparently, expected to pay your fee in 
addition 

442 I trust that this is the case, because, otherwise they 
would not he paying any sum whatever for the work 
which we did in securing the passage of fhe relief hill. 

Of course, if they do not plan to pay your firm separately 
for your work, we will be glad to pay you the regular 
forwarding fee of one third of the amount paid. 

Please have the enclosed letter making demand, signed 
and returned to us at your earliest convenience. 

Very truly yours, 

R hodes, Ki.epinger and Rhodes, 

By Fred B. Rhodes. 

end (2) 

FBR :h 
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Interveners’ Exhibit No. 17. 

609 Filed Jan. 26, 1945. 

Civil Action No. 20502 

Address Reply to 
“The Attorney General” 

And Refer to 
Initials and Number 

FMS :SRG bd 

C.Cls. #44242 

DEPARTMENT OF JUSTICE 

Washington, D. C. 

November 12, 1942 

Harrington, Huxley & Smith, 

Mahoning Bank Building, 

Youngstown, Ohio Attention: Donald J. Lyrm, Esquire 

Re: General Fireproofing Company v. United States. 
Court of Claims No. 44242 

Sirs: 

Inasmuch as recent developments on another matter re¬ 
quire our Mr. Gamer to hold himself in readiness to leave 
the City at any time within the next two or three weeks, we 
regret that it now appears impossible to set a conference 
date during this month as originally contemplated. Would 
a conference some time between December 15,1942, and Jan¬ 
uary 1,1943 be consistent with your plans? You suggested a 
Friday appointment. December 18, 1942 is, accordingly, 
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suggested. If satisfactory, the necessary arrangements will 
be made with Mr. Fred B. Rhodes. 

Respectfully, 

For the Attorney General, 
Francis M. Shea, 

Francis M. Shea, 

Assistant Attorney General 

cc: Fred B. Rhodes, Esquire, 

Rhodes, Klepinger & Rhodes, 

National Press Building, 

Washington, D. C. 

11/16/42 Conference set for Nov. 30 sure (possibly Mon¬ 
day, Nov. 23 if notified this week.) 

Defendant’s Exhibit No. 1. 

Civil Action No. 20502 
610 Filed Jan. 26, 1945. 

July 17, 1943 

MR GEORGE C. BRAINARD, 

President, 

The General Fireproofing Company, 

Youngstown, Ohio. 

Dear Mr. Brainard: 

I am enclosing herewith copy of a letter written by Mr. 
Bell as Secretary and Treasurer of the Company to Rhodes, 
Klepinger & Rhodes of Washington, D. C., which was pre¬ 
pared by me and sent on my recommendation in connection 
with the suit filed by the Company in the United States 
Court of Claims for reimbursement under the NRA act of 
1933. 

You will recall that the Company received several letters 
from Washington attorneys requesting that they be em¬ 
ployed by the Company to prosecute the claim the Company 
had for reimbursement under the NRA act and among these 
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was a letter from the Rhodes firm. In that letter they stated 
they were willing to take the case on a contingent fee of 25% 
of the amount recovered. After a discussion of this matter 
with you and Mr. Bell, at your request I made a trip to 
Washington to interview these various attorneys and make 
a recommendation as to which one in my opinion would be 
the best Washington attorneys to be associated with our 
firm in the prosecution of this case. On my return I recom¬ 
mended Rhodes, Klepinger & Rhodes and as a result the 
letter of October 24, 1938 was sent to them. 

You will also recall that on my return I discussed this 
matter with you and Mr. Bell and explained that in my con¬ 
ference with Mr. Rhodes I had advised him of the complete 
preparation that had been made by Ernst & Ernst for pres¬ 
entation of your claim to the Comptroller of the United 
States, for which the Company had paid the firm of Ernst 
& Ernst approximately $10,000. I also advised you that on 
account of the size of this claim Mr. Rhodes had agreed that 
the contingent fee should be reduced to 20%. I also advised 
you that on account of such careful preparation of this claim 
by Ernst & Er«st prior to the time it was presented 
611 to the Comptroller of the United States and such pay¬ 
ment to them, and the agreement on my part that my 
firm would take care of all of the services in 
connection with the inspectors and auditors of the Depart¬ 
ment of Justice who represented the United States before 
the Court of Claims at Youngstown and your plant and that 
we would participate in the trial of the case in the event a 
trial was necessary, Mr. Rhodes had agreed that the con¬ 
tingent fee be divided equally between his firm and ours and 
that I further agreed, upon the receipt of the one half of 
said contingent fee, that I would endorse the same over to 
the Company so that the Company would be put to the ac¬ 
tual expense of only 10% on the amount recovered. 

You will also recall that you advised me of some adverse 
statements that had been made to your Washington repre¬ 
sentative by some of the Government officials in regard to 
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the standing of Mr. Rhodes’ firm, indicating that their em¬ 
ployment in this case might be detrimental in prosecuting 
the case. I made a trip to Washington to investigate this 
situation and when I returned I reported to you that I had 
discussed this matter with Fred B. Rhodes and he had ex¬ 
plained that the criminal actions that had been brought 
against him were the result of persecution by the prosecut¬ 
ing officers of the Department of Justice and that such liti¬ 
gation had resulted in a verdict of “Not Guilty” in each 
case. I further reported to you that I had discussed this 
matter with officers of the Bar Association of Washington 
and with other lawyers in Washington and had examined 
the court docket to see whether there were any charges 
pending against him for misconduct as a lawyer. You will 
remember that I discussed this matter, at his request, with 
his son, Cooper B. Rhodes, whom I found to be a mighty 
fine gentleman, and that the son had made a proposal that 
we have the alternative of either paying their firm the sum 
of $2,500, or that they would continue as counsel under the 
original arrangement. I further advised vou that I felt 
sorry for Mr. Rhodes and that I recommended that instead 
of accepting the proposition made by his son, of paying 
them a fee in consideration of their withdrawal as asso¬ 
ciate counsel, that we let the original arrangement stand and 
retain them as counsel in this case. I later had a conference 
with Fred B. Rhodes and told him what we had decided to 
do. 

Mr. Lynn has been handling this matter with Mr. Rhodes 
as well as taking care of the work with the Government in¬ 
spectors and auditors who came to the plant. You will re¬ 
call that a compromise settlement was made in this case and 
a judgment entered therein in the Court of Claims in the 
sum of $69,363.89. Substantially all of the work, including 
the drafting of tin* petition and various conferences 
612 with the representatives of the Department of Jus¬ 
tice, was done by our firm. Mr. Lynn advises me 
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that their firm sat in on a part of the conferences he had 
with the Deparment of Justice. 

You, of course, understand that a judgment of this char¬ 
acter can be paid only by appropriation of the Congress 
made in a deficiency bill. Such a deficiency bill was passed 
on July 12, 1943, and the money is now available for pay¬ 
ment. A lot of maneuvering and work was necessary after 
the judgment was entered to get it carried out and included 
in the deficiency bill. All of this work w’as done by Mr. 
Rhodes and the fact that he got it through in this Congress 
shows that he did a fine job. 

Under date of July 12,1943, Mr. Rhodes wrote a letter to 
Col. Lynn in connection with these fees, the pertinent part 
of which is as follows: 

“I think it might be well at this time to take up 
the question of fee. The lowest fee we have ever 
charged in these cases was a contingent fee of 25%. 
This is the amount of fee which Globe-Wernicke is pay¬ 
ing to us on their claim. We 'wrote Mr. Bell under 
date of August 27,1938 advising him that our fee would 
be 25%. Under date of October 24, 1938 we received 
the enclosed letter from General Fireproofing Com¬ 
pany, in which they intimated that our fee was to be 
20 % to be paid in full to us and that they apparently 
expected to pay your fee in addition. 

“I trust that this is the case because otherwise they 
would not be paying any sum whatever for the work 
which we did in securing the passage of the relief bill. 

“Of course, if they do not plan to pay your firm sep¬ 
arately for your work, we will be glad to pay you the 
regular forwarding fee of one third of the amount 
paid.” 

I am writing this letter in considerable detail so that you 
will have all of the facts in mind without having to go back 
through your file to refresh your memory. The purpose of 
the letter is to request that you da not make payment to Mr. 
Rhodes’ firm until he agrees to the adjustment of these fees 
in accordance with the agreement I had with him as to one 
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half of the fees, as per the arrangement made in your letter 
of October 24, 1938. It would seem that the sympathy I 
had for Mr. Rhodes was somewhat misplaced, as indicated 
by the attempt he is now making to repudiate the agreement 
he made with us. 

Yours truly, 

Charles F. Smith, 

Enel. 

CFS :EJ 

Defendant’s Exhibit No. 2. 

Civil Action No. 20502 
613 Filed Jan. 26, 1945 

July 31, 1943 

Mr. George C. Brainard 
President, 

The General Fireproofing Company, 

Youngstown, Ohio. 

Dear Sir: 

Judire Charles F. Smith has very courteouslv sent me a 
copy of the letter which he wrote to you under date of July 
17,1943. There are several inaccuracies in this letter which 
I think should be brought tc your attention. 

Judge Smith states that my law firm was among several 
law firms who had written to you seeking employment with 
your claim. This statement is not correct, as we never 
sought employment with your company. Under the orig¬ 
inal relief act, practically every claim was rejected. Your 
claim was also rejected although you paid your representa¬ 
tives ten thousand dollars. Our firm prepared a new form 
of bill and was successful in having it passed. We thanked 
you for the assistance you had given us in having our bill 
passed. It was because of this contact that you employed 
us. If you will refer to your letter of February 19, 1938, 
you will note that your General Counsel then advised 
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against your giving us any assistance in securing the pas¬ 
sage of this bill. 

Judge Smith states in his letter to you that he had entered 
into an agreement with me whereby we were to divide fees 
with him on a fifty-fifty basis. This statement is absolutely 
inaccurate and is shown to be inaccurate by the record. Judge 
Smith quotes my letter to Colonel Lynn regarding the ques¬ 
tion of fee. Do you think for a minute that if I had had a 
contract with him to divide our fees equally he would have 
written to me as he did in his letter of May 19, 1943, copy 
of which I enclose? In this letter he says: 4 ‘It occurs to me 
that probably the best way to handle this case is when the 
money is available for the payment of this judgment, that 
I come to Washington and we sit down together and dis¬ 
cuss it. I feel sure that it can be handled satisfactorily to 
both parties.” Does this letter sound like a letter from a 
man who has already made a contract with regard to the 
division of fees. 

Our contract with regard to fee was made direct with you 
and w r e feel that you should carry it out. There is no sug¬ 
gestion in your letter that your company expected a rebate 
of 10% under a secret agreement with Judge Smith. It 
seems to us if you had had any such agreement with 
614 Judge Smith you should have exacted of us a promise 
that we would pay Judge Smith this 10%. We both 
know that there w T as no such agreement. 

Under no circumstances will we pay Judge Smith one half 
of our fee. In view of his threats we cannot let this Govern¬ 
ment check go to Youngstown, which would mean that we 
would have to go to Youngstown to establish our rights. We 
represent eighty per cent of all of the contractors interested 
in these claims, including such firms as The Douglas Air- 
Craft Company, and this is the only case where a question 
of any kind has arisen. 

If you will have Mr. Bell of your Company come to Wash¬ 
ington with authority to settle this case, I am - willing to 
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turn over the Government check to him upon his giving a 

check to our firm for 15% for our fee and a check for 5% 

to Judge Smith’s firm. Judge Smith, of course can turn 

this check back to your firm if he had the agreement with 

vou that he claims to have. 

«• 

This offer is made solely in the nature of a compromise. 
We do not waive any rights which we have to the entire 
fee. We were not employed by Judge Smith but by you 
directly and therefore Judge Smith’s firm is not entitled 
to any forwarding fee, which we are allowing under the 
compromise offer. 

Please advise us so that we may get your decision not 
later than August 8th. Under our practice in the District of 
Columbia we are entitled to a Receiver where we have a 
lien for our fee. I suggest the 8th, because a former em¬ 
ployee of my office has attempted to take advantage of this 
lav,- and has already filed a petition for a Receiver, the pur¬ 
pose being to force our firm to pay over certain monies 
which he knows are not due. The hearing of this case is 
set for August 8th and the Court will undoubtedly dismiss 
his claim and deny his petition for a Receiver, and we want 
to be in a position to file our petition if you and I cannot 
agree upon a settlement. We have a claim pending in the 
Court against this man in a sum in excess of $8,000, and his 
petition for a Receiver is simply an attempt to force us to 
settle with him. 

Very truly yours, 

RHODES AND RHODES 

By (Signed) Fred B. Rhodes 

end 

FBR :th 

P. S. As to our standing we thought you might be interested 
in knowing that the writer has just been appointed as a 
member of a select committee to revise the laws of the Dis¬ 
trict of Columbia. 


F. B. RHODES. 





BRIEF FOR APPELLEE 


I 

IK THE 


United States Court of Appeals 

for the District of Columbia 

| United States Court of Appouk 

| for tko District tf Cohsanim 


i 

No. 8968 FILED MAY 1 7 <945 

_ | 

\ 

clerk 

CHARLES F. SMITH, at al.. Appellants 


JOHN R. FLETCHER, 
EXECUTOR, APPELLE: 


i 

i 

I 


APPEAL PROM JUDGMENT OP THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT OF COLUMBIA 


Jacob; X. Halper 
1511 TjC Street, X. W. 
Washington, D. C. 

Attorney for the Appellee 


DATAVIA TINES. LAV PRINTERS. 

BATAVIA, N. T. 

CHARLES V. WAADfH. WASHINGTON REPRESENTATIVE. 
TOVtR BUILDING 

i 

i 

I 

| 

I 

i 

I 

i 





INDEX. 


PAGE 

Statement of the Proceedings. 1 

Statement of the Case. 2 

Summary of the Argument. 4 

Argument: . 

1. The Evidence Supports the Court’s Findings .... 

2. This Court Should Not Weigh the Evidence or 

Determine Disputed Issues of Fact. 7 

3. What the Court Might Have Done Upon a Motion 

for a Directed Verdict is not Involved. 8 

Conclusion. 9 

Cases Cited. 

Consolidated Realty Corp. v. Dunlop, 72 App. D. C. 273, 

114 F. (2d) 16. 7 

McLarren vs. McLarren, 45 App. D. C. 237, 238 . 8 


Cl c» 











IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8968 


CHARLES F. SMITH, et al., Appellants 

v. 

FRED B. RHODES, Appellee 


BRIEF FOR APPELLEE 


Statement of the Proceedings 

Robert F. Klepinger sued Fred B. Rhodes seeking to 
establish a lien on a fund in the hands of the Treasurer of 
the United States amounting to $69,363.89 which General 
Fireproofing Company had recovered in the Court of 
Claims. Klepinger’s actual interest, however, concerned 
only a portion of the fund amounting to $13,872.78, winch 
represented the compensation General Fireproofing Com¬ 
pany agreed to pay Rhodes for his services in recovering the 
fund (App. 2 and 3). 

General Fireproofing Company, named as a defendant, 
filed a counterclaim for interpleader, stating that it had em¬ 
ployed Rhodes to represent it in the Court of Claims, had 
agreed to pay for his services, a sum equal to 20% of the 
amount of recovery; that Rhodes now claimed $13,872.78, 
representing 20% of the fund, but the firm of Harrington, 
Huxley and Smith, attorneys of Youngstown, Ohio, claimed 
$6,936.39, one-half of the said fee; that General Fireproof- 
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ing Company was ignorant of the respective rights of the 
claimants and could not determine, without hazard to itself, 
to which of the parties the said sum or portion thereof 
rightfully belonged; that it had no means of satisfactorily 
ascertaining the facts of the several transactions relied 
upon by the parties as foundation for their claims and that 
it could not pay over the said sum without taking upon it¬ 
self the responsibility of determining doubtful questions 
of law and fact (App. 4 and 5). It prayed the Court to re¬ 
quire the various claimants to interplead and for leave to 
pay the amount in dispute into the Registry of the Court 
(App. 6). The Court permitted intervention (App. 7) and 
thereafter General Fireproofing Company paid the sum of 
$13,872.78 into the Registry of the Court to abide the fur¬ 
ther order and judgment of the Court, (App. 13). There¬ 
after, the firm of Harrington, Huxley and Smith filed their 
complaint of intervention (App. 8), in which they asserted 
an agreement with Rhodes that the fee earned in the prose¬ 
cution of the claim of General Fireproofing Company 
should be shared equally by Rhodes and Smith’s firm (App. 
S to 11). Rhodes answered denying the agreement to share 
the fee (App. 12). Rhodes and Klepinger having compro¬ 
mised their differences (App. 13 and 14), there remained 
only the contest between Rhodes and Smith’s firm. After a 
trial by the Court without a jury, there was a finding for 
Rhodes and judgment entered thereon (App. 78). From 
this judgment the intervenors, Smith and others, appealed 
(App. 78). 


Statement of the Case 

General Fireproofing Company, a manufacturer of Ohio, 
sought to recover from the United States the amount of in¬ 
creased costs incurred by it in complying with the provisions 
of the National Industrial Recovery Act (App. 15). There- 
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tofore, its claim filed with the Comptroller of the Currency 
had been rejected (App. 17). The Company was introduced 
to Rhodes, an attorney of Washington, D. C., by the latter's 
letter of July 19, 1938 (App. 82). Smith testified the Com¬ 
pany referred the letter to him (App. 16). He is a member of 
the Board of Directors of the Company and his law firm has 
represented the Company upon an annual retainer since 
1936 (App. 29). In October, 1938, Smith came to Washing¬ 
ton (App. 16). He met Rhodes at his office (App. 17) and 
in the presence of no other person (App. 19), discussed the 
matter to some extent (App. 17). Rhodes offered to prose¬ 
cute the claim for General Fireproofing Company for a con¬ 
tingent fee of 25%. Smith protested the fee was too high. 
Rhodes agreed to reduce it to 20%, the fee to be shared 
equally by Rhodes and Smith. Smith sought to reduce the 
expense of the litigation to General Fireproofing Company, 
his principal, by the proposal to Rhodes that instead of fix¬ 
ing the fee in the agreement at 20%, with a provision at the 
foot that it be divided between the attorneys, it provide for 
a straight 10% fee (App. 18-66). Later, in a letter written 
by Smith to his principal, dated July 17, 1943, Smith ex¬ 
pressed the intention of remitting one-half the fee to the 
Company “so that the Company would be put to the actual 
expense of only 10% of the amount recovered” (App. 99). 

Rhodes denied any conversation about a division of fees, 
(App. 48), and denied an offer to pay one-half the fee to 
Smith (App. 55). He stated that Smith, acting for General 
Fireproofing Company, endeavored to have him reduce the 
basis of fee to 10% (App. 50). When payment of the claim 
was about to mature, Rhodes wrote to ask if the Smith firm 
was to be compensated (App. 51, 80, 93). Upon receipt of 
this letter no protest came from Smith concerning the for¬ 
warding fee nor was the position of Smith that he was en¬ 
titled to one-half of the fee reiterated (App. 80). Smith’s 
reply suggested the best way to handle the matter was to 
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await payment of the claim and then to have a discussion 
with Rhodes in Washington (App. 52, 80, 94). Subsequent¬ 
ly, Rhodes wrote again to Smith regarding the fee stating 
that if General Fireproofing Company did not pay Smith’s 
firm for their work, he would be glad to pay the regular 
forwarding fee (App. 52, 67, 80, 96). But in no reply re¬ 
ceived to this letter is there asserted a claim based upon an 
equal division of the fee (App. 81). Upon later learning 
that Smith proposed to rebate the fee to his client, General 
Fireproofing Company, Rhodes refused to further consider 
the forwarding fee (App. 72, 81, 99, 103). 

Summary' of Argument 

1. An examination of the testimony and evidence dis¬ 
closed by the record indicates the findings of the trial 
Court are supported by the evidence and, therefore, con¬ 
clusive upon appeal. 

2. Here the appellate Court may not pass upon the pre¬ 
ponderance or the weight of the evidence, nor make findings 
on disputed issues of fact. 

3. The Court concluded that the defendant would have 
been entitled to a finding in his favor, or a directed verdict 
at the close of the intervening plaintiff’s case for the reason 
that the intervenor would not have been entitled to recover 
as a matter of law. But the Court did not direct a verdict 
at the close of the plaintiff’s case, and did not decide the 
case upon a question of law. The Court found that the in- 
tervenors had failed to sustain the burden of proof. There¬ 
fore, there is not before this Court the question as to 
whether the Court would have acted properly, had a ver¬ 
dict been directed. 
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ARGUMENT 

1. The evidence supports the Court’s findings. 

First, it is well to emphasize the proceedings in this action 
preceding the trial of the issues between the defendant, 
Rhodes, and the intervening plaintiffs. General Fireproof¬ 
ing Company, named as the defendant, sought to and suc¬ 
ceeded in compelling an interpleader because, as it alleged, 
it was ignorant of the respective rights of the claimants 
and could not determine without hazard to itself to which 
of the contestants the fund rightfully belonged. “That it 
has no moans of satisfactorily ascertaining what arc the 
facts of the several transactions which are relied upon by 
said parties as the foundation of their respective claims. 7 ’ 
(Italics added) (App. 4 to 13). 

This statement is important in the light of subsequent 
events developed upon the hearing of the issues between the 
contestants for, as it will be hereafter argued, the negotia¬ 
tions between Smith and Rhodes were actually negotiations 
between Rhodes and General Fireproofing Company, the 
latter acting through Smith. Therefore, General Fire¬ 
proofing Company in the transactions between Smith and 
Rhodes actually stands as principal. 

Upon the receipt of Rhodes’ letter of July 19,1938, Gen¬ 
eral Fireproofing Company handed it to Smith and pre¬ 
sumably sent him to Washington to negotiate with Rhodes 
(App. 16). At the conference between Rhodes and Smith, 
Smith was not negotiating for a portion of the fee, that is to 
say he was not pleading his own case. For he asked Rhodes 
why “instead of putting this in as a 20% fee, with a division 
of that at the end, we could not arrange so as to give him 
(meaning Rhodes) a straight 10% fee without going 
through this plan of doing it.’’ (App. 18 and 19). Thus, 
Smith is endeavoring to obtain for his client a service at 
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10%. If Rhodes had consented to this arrangement, Smith 
would have received nothing. Therefore, it follows that 
Smith was not pleading his own case but representing his 
client, General Fireproofing Company. 

And, if there is any question of Smith’s intentions, it is 
foreclosed by the letter of July 17, 1943, -written by Smith 
to the President of the General Fireproofing Company, in 
which he states “Mr. Rhodes had agreed that the con¬ 
tingent fee be divided equally between his firm and ours 
and that I further agreed, upon the receipt of one-half of 
said contingent fee, that I would endorse the same over to 
the company so that the company would be put to the actual 
expense of only 10 % of the amount recovered.” (Italics 
supplied) (App. 98 and 99). 

But assuming that Smith was actually acting for him¬ 
self at the conference in Washington, in the presence of 
none other than Smith and Rhodes (App. 17), the statement 
of Smith that the fee was to be shared equally is denied by 
Rhodes (App. 48 and 55). Thus there is a sharp conflict in 
the testimony. Here the Court has the opportunity to ob¬ 
serve the witnesses, note their demeanor on the stand and 
thus test their veracity, their memory, and generally weigh 
the evidence given in the form of testimony. This oppor¬ 
tunity is not given to the Court of Appeals. 

Thus there is found support in the Court’s finding that 
the testimony of the defendant is more satisfactory, and 
there is further support in the Court’s finding that the docu¬ 
mentary evidence overwhelmingly supports the defendant’s 
contention. 

There is no doubt that the arrangement made by Smith 
with his firm to rebate the alleged division of fees to the 
company, was a secret arrangement unknown to Rhodes. 
Yet, Rhodes, feeling that the intervenors had done some 
-work and showing a kindly feeling for Col. Lynn, a mem¬ 
ber of the firm, he endeavored to ascertain about their com- 
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pensation. But the letter of May 15, 1943 (App. 93) sug¬ 
gesting a forwarding fee is met, not by a protest that there 
should be an equal division of fees but the mere statement 
contained in Smith’s reply of May 19, 1943 (App. 94) sug¬ 
gesting that when payment is made he would visit Washing¬ 
ton to discuss the matter. 

And, again, Rhodes’ letter of July 12, 1943, to Col. Lynn 
(App. 95 and 96) reiterating the defendant’s position re¬ 
garding the fee, and emphasizing that a forwarding fee 
would be paid in the event Smith’s firm received no sepa¬ 
rate compensation, is met by no pertinent reply whatsoever; 
nor is there a protest that the forwarding fee is not involv¬ 
ed; that separate compensation is not involved; the only 
thing that is involved is an equal division of the fee. There 
is no such declaration. 

2. This Court should not weigh the evidence or deter¬ 
mine disputed issues of fact. 

Appellee relies upon the case of Consolidated Realty Cor¬ 
poration v. Dunlop, 72 App. D. C. 273,114 F. (2d) 16 where 
there was a sharp issue as to whether an agreement was 
made to assume a debt in a mortgage. There was a recital 
in the deed that the grantee assumed the mortgage but only 
the grantor signed the deed. But the grantee denied an 
agreement to assume the debt. The Court found there was 
an issue of fact as to whether the grantee had agreed to as¬ 
sume the debt and that the Court’s finding against such an 
agreement, supported by the evidence, is conclusive on 
appeal. 

Here an alleged agreement to divide a fee, denied abso¬ 
lutely by the party sought to be bound, presents a case 
where there is sufficient evidence to support the finding, 
and also a case of conflicting evidence. The finding of the 
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Court should not be disturbed. In McLarren vs. McLarren, 
45 App. D. C. 237, 238, the Court said: 

“The appeal presents no question of fact of sufficient 
importance as a precedent to justify an extended review 
of the evidence. It was tried in open court, with full 
opportunity in the trial justice to observe the demeanor 
of witnesses and to fridge of their veracity. In such 
cases the finding of the trial justice on questions of fact 
has much the same sanctity as the verdict of a jury, 
and will not be disturbed on appeal unless a mistake of 
judgment is so apparent as to demand a reversal.” 
(Italics added). 

3. What the Court might have done upon a motion for 
a directed verdict is not involved. 

The Court found that the; testimony of the defendant was 
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more satisfactory than that of the intervenors and that the 
documentary evidence overwhelmingly supported the de¬ 
fendant's contention that the intervening plaiipffs had fail¬ 
ed to sustain the burden of proof. This was the basis of the 
Court’s finding. 

But the Court was of the opinion that upon the interven¬ 
ing plaintiff’s own testimony, had the defendant moved for 
a directed verdict in his favor, the Court w’ould have been 
bound to grant it; that there was no binding legal effect of 
Rhodes alleged agreement to pay Smith one-half of the 
ultimate fee. Rhodes insisted that the agreement for a fee 
be $pon a 20% basis so that he would not be embarrassed 
with other clients with whom he had made similar agree¬ 
ments. Having rejected Smith’s proposal that the agree¬ 
ment be upon a straight 10% arrangement and Smith having 
acceded to his request that 20% be provided, without fur¬ 
ther provision for a division of the fee, Rhodes could truth¬ 
fully state that General Fireproofing Company had em¬ 
ployed him upon a 20% fee basis. Now Smith, having been 
delegated by his client General Fireproofing Company, to 
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make a contract on its behalf, upon a basis of 10% so that 
tiie Company would be put to the actual expense of only 
10% of the amount recovered and having finally acceded to 
Rhodes’ request to provide 20% without a division of fee, 
Smith could then truthfully say that General Fireproof¬ 
ing Company was actually paying 20% of the amount 
recovered. The parties thus having arrived at 20% in that 
manner, there was no legal basis for a so-called “gentle¬ 
men’s agreement’’ to pay Smith one-half of the fee and the 
Court properly could have held that there was no legal bind¬ 
ing effect in Rhodes’ undertaking to pay half of the fee and 
Rhodes would have been entitled to a directed verdict at the 
conclusion of the intervenor’s case. But there was no mo¬ 
tion for a directed verdict, and there was no directed ver¬ 
dict. 


Conclusion 

It is respectfully submitted that the judgment of the 
lower court should be affirmed. 


JACOB N. HALPER 
1511 K Street, N. W. 
Washington, D. C. 





